IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL DISTRICT

OF FLORIDA, IN AND FOR BROWARD COUNTY
CIVIL DIVISION

COMERICA BANK, a Texas Banking,
Association,

.
829
393
Plaintiff, o923
Case No.: 11-028447 0B 3
v Z43
. 5o
283
OCEAN 4660, LLC, a Florida limited T3
liability company, ef. al.,

Defendant.

clor 4 NVl

AdOD ANULY

DEFENDANT OCEANSIDE LAUDERDALE INC’S MOTION TO DISMISS
COMPLAINT FOR LACK OF JURISDICTION OVER THE DEFENDANT, LACK OF
STANDING AND ALTERNATIVE MOTION TO STRIKE THE COMPLAINT
WITH INCORPORATED MEMORANDUM OF LAW

Defendant, Oceanside Lauderdale, Inc, Pro Se, Moves this Honorable Court for an order under
Rule 1.130, 1.140(b)(2)(3)(4)(5)(6) and 1.150 of the Florida Rules of Civil Procedure dismissing

the complaint for (i) Plaintiff’s lack of standing; (ii) insufficiency of process, (iii) improper

venue, and (vi) failure to state a cause of action, or alternatively, striking the complaint because it

is a sham pleading, and in support thereof states:



I INTRODUCTION

1. Plaintiff Comerica Bank’s Complaint falls far short of its mark. It is fatally procedurally
flawed and legally unfounded.

2. In the instant action federal law preempts state law, specifically the Securities Exchange Act
and, among other things, the plaintiff by way of contract has set forth that jurisdiction with
respect to gny suit lies within the United States District Court for the Southern District of New

York. A defendant may, at its option, raise any affirmative defense, including the defense

of federal preemption, in a motion to dismiss. Boca Burger. Inc. v. Forum. 912 So. 2d 561, 2005

Fla. LEXIS 1449, 30 Fla. Weekly S 649 ( Fla. Supreme Court 2005).

APPLICABILITY OF FEDERAL LAW

3. The Plaintiff Comerica Bank and Defendant Ocean 4660, LLC, entered into a Master Swap
Agreement which is annexed to the Complaint as Exhibit “A”, and incorporated herein by
reference. Said instrument specifically sets forth that the Agreement between the parties will be
governed by the laws specified in the schedule. to wit; Securities Exchange Act Id. Master Swap
Agreement at page 13, paragraph 13(a) and, (ii) the Plaintiff submitted to the jurisdiction of the

United States District Court with respect to any suit, action or proceeding.

- Backoround and Facts -

4. Plaintiff commenced this action by filing a summons and complaint on or about November



17, 2011. The Complaint seeks to foreclose on commercial property owned by Defendant Ocean
4660, LLC. Defendant Oceanside Lauderdale, Inc maintains a Federal Common Law Lien and
Writ of Attachment upon the subject property that is superior to any alleged lien claimed by
Plaintiff.

5. Defendant Oceanside Lauderdale, Inc also has a prior pending action against Defendant
Ocean 4660, LLC in the Circuit Court of the 17" Judicial District where it seeks to maintain an
foreclose an equitable lien, and a constructive trust upon the same real property upon which
Plaintiff Comerica Bank seeks to foreclose within this action. Oceanside Lauderdale, Inc. has
filed its Lis Pendens prior to the plaintiffs commencement of this action.

6. First, the Plaintiff Comerica Bank lacks standing to maintain this action.

7. Second, Plaintiff Comerica Bank admitfs that it has entered into a swap agreement whereby it
has exchanged the security for another. As a result, Plaintiff Comerica Bank has altered the status
of the ‘ negotiable instrument ‘, and forfeited its right to foreclose upon a negotiable instrument,
and its standing to maintain this lawsuit. [ Bifurcation has occurred ].

8. Third, Plaintiff Comerica Bank has failed to attach all the written instruments and contracts
for the exchange(s) to the Complaint in violation of Rule 1.130.

9. Fourth, The Summons is otherwise fatally defective because it is not in approved form
pursuant to Fla. R. Civ. P. 1900(a) or as approved by the Supreme Court of the State of Florida.

10. Fifth, Plaintiff has converted the “ instrument “ to a security which is no longer subject
- —- -~ -to.enforcement-as anegotiable-instrument. SeeFla:-Stat-section-673-3021—--—- -~ - -~

11. Sixth, Plaintiff has failed to join indispensable parties to the action.



12. Seventh, Plaintiff Comerica Bank is not owed a debt “ and/or the ““ debt ¢ has been

satisfied.

13. Eighth, Plaintiff Comerica Bank does not own, hold and/or possess the note. As is
evidenced throughout herein. The Complaint fails to sufficiently state that Plaintiff owns both the
note and mortgage, therefore, the Complaint fails to state a cause of action for foreclosure and
must be dismissed, and (11) via the flawed chain of custody of the note.

14. Ninth, Since Plaintiff has failed to establish a valid chain of custody, and proving that
they own, hold and possess the original promissory note, and did so at the time this proceeding
was commenced, the Complaint is false and should be stricken or alternatively dismissed. See,
Lizio v. McCullom, 36 So. 2d 927, (holding “ The party seeking to foreclose must present
evidence that it owns and holds the note and mortgage in question in order to proceed with a
foreclosure action”. Here, the Plaintiff admits that pursuant to the “swap” agreement it swapped
the note for another security. As a result, the “debt” and “security” have been separated. As such,
Plamtiff Comerica Bank has no enforceable right against the mortgagor, and lacks standing to

foreclose because it is no longer a real party in interest. See, American Bank of the South v.

Rothenberg. 598 So. 2d 289, n. 2 (5" DCA 1992)(holding “ separation of the debt and security

results in bifurcation. The holder of the mortgage unaccompanied by the debt has no enforceable

right against the mortgagor.”*“The holder of the debt alone has no security upon which he can

depend for satisfaction thereof.) o



15. Tenth, Defendants’ Federal Common Law lien is superior to any lien claimed by Plaintiff.

16. Plaintiff’s Complaint fails to allege that Plaintiff owns and holds both the mortgage and
note. A prerequisite to bringing and maintaining a foreclosure action. Upon information and
belief, a separation of the debt and the security occurred (bifurcation). This is true because FAS
140 requires the note to be separated from the mortgage, while the “note” is swapped for another
security. The holder of the mortgage unaccompanied by the debt has no enforceable right against

the mortgagor. As a result, the holder of the “debt” alone has no security upon which he can

depend. Here, plaintiff has no enforceable right against the mortgagor. American Bank of the

Southv_Rothenberg. 598 So. 2d 289 at 290 n. 2 ( stating * the holder of the mortgage

unaccompanied by the debt has no enforceable right against the mortgagor «). As a result, the
Plaintiff does not have standing to maintain this foreclosure action and/or is not the real party in

interest.

17. Plaintiff has failed to state a cause of action and demonstrate a valid chain of custody of the

mortgage note.

18. The Complaint must be dismissed. Failure to dismiss the Complaint, would constitute a
denial of Defendant Oceanside’s constitutionally guaranteed right to due process of law.

19. Additionally, Plaintiff’s complaint must be dismissed pursuant to other grounds set forth

herein.

20. Accordingly, Plaintiff’s complaint must be dismissed or alternatively, stricken.



MEMORANDUM OF LAW

II. ARGUMENT
A.  PLAINTIFF LACKS STANDING TO BRING THIS ACTION

i.  Plaintiffs Complaint nust be dismissed for Lack of Standing to bring this
Action.

RULE 1.130. ATTACHING COPY OF CAUSE OF ACTION AND EXHIBITS

(a) Instruments Attached. 4// bonds, notes, bills of exchange, contracts, accounts, or
documents upon which action may be brought or defense made, or a copy thereof or a
copy of the portions thereof material to the pleadings, shall be incorporated in or attached
to the pleading. No papers shall be unnecessary recitals of deeds, documents, contracts,
or other instruments.

(b) Part for All Purposes. Any exhibit attached to a pleading shall be considered a part
thereof for all purposes. Statements in a pleading may be adopted by reference in a
different part of the same pleading, in another pleading, or in any motion. ( Emphasis
Added ).

Plaintiff Comerica Bank admits that it has entered into transactions where it has exchanged the

security for another through a dealer.
Swap is defined in Black’s Law Dictionary as:

“ An exchange of one security for another

As a result of the * swap © Plaintiff must attach and incorporate the documents that it asserts

gives rise to its standing to bring this Action. In this case, all bills of exchange, contracts with the
parties with whom the security was swapped, and an accounting of the trades. These are all

6



essential documents upon which a defense could be made.

Under these circumstances, Plaintiff has not demonstrated any valid chain of custody of the
mortgage note, that it has not altered the ‘notes’ status as a negotiable instrument, that at the time
the action was commenced, plaintiff was the holder of the note, among other things. A party
seeking foreclosure must present evidence that it owns and holds the note and mortgage in

question in order to proceed with a foreclosure action. Verizzo v. Bank of N.Y.. 28 So. 3d 976,

978 (Fla. 2d DCA 2010); Philogene v. ABN Amro Mortgage Group Inc.. 948 So. 2d 45, 46 (Fla.

4" DCA 2006). Here, there is no evidence to prove that Plaintiff Comerica bank has not
exchanged the security for another. Among other defects, the Plaintiff has failed to annex the
promissory note to the Complaint.

Where a Defendant denies that the party seeking foreclosure has an ownership interest in the

mortgage, the issue of ownership becomes an issue the plaintiff must prove. Carapezza v. Pate.

143 So. 2d 346, 347 ( Fla. 3d DCA 1962).

Therefore, as required by Fla. R. Civ. P. 1.130(a), Plaintiff must attach and incorporate all the
bills of exchanges, contracts, assignments, promissory note, and other accounting documents
into the Complaint.

Its failure to do so renders the Complaint fatally flawed; without such documents, Plaintiff
lacks the ability to even assert that it has standing to bring this Action. Plaintiff has failed to
attach the promissory note, assignments of note, bills of exchanges, contracts, REMIC trust

documents, servicing agreements, and other relevant documents which allegedly gives rise to the

Complaint and Plaintiff’s standing to bring this lawsuit. Therefore, the Plaintiff has failed to
state a cause of action, thus, the complaint must be dismissed. See, Copy of Complaint annexed
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hereto as Exhibit “B*, and incorporated herein by reference.

As aresult, Plaintiff has failed to demonstrate its standing to bring this lawsuit and the

Complaint must be dismissed.

fi.  PLAINTIFF DOES NOT OWN, HOLD OR POSSESS THE MORTGAGE
NOTE

- UNDERSTANDING THE PARTIES IN THE ¢ SWAP ¢ and COMMERCIAL
MORTGAGE ( SECURITIZATION ) TRANSACTION -

In today’s mortgage market, r#osZ mortgages are sold or otherwise transferred to another entity
shortly after origination. As a result, the mortgage holder frequently will not be the bank or
mortgage company that is listed on the note or mortgage ( The Plaintiff herein admits this fact ).
Instead, a majority of loans are securitized. The securitization process involves pooling mortgage
loans, transferring these obligations to a trust, and then selling fractional interests in the trust’s
pool of mortgages to investors. The relationship of the parties to the securitization is typically
governed by a pooling and servicing agreement (PSA). Securitized loans account for roughly 70
to 75 percent of all outstanding commercial mortgages. See, “ Mortgage Liguidity du Jour:
Underestimated No More. “ Credit Suisse, p. 28 (Mar. 13 2007 ). ( As this Court can see, for

this reason alone, the original mortgage note showing its chain of custody on the back side of the

note is a requisite to establishing ownership of the “ mortgage note  in today’s mortgage

climate).




The rights to service mortgage loans may be sold or transferred from its agents, independently
of the loans themselves. Commonly, the originating lender retains the servicing rights when it
sells a mortgage loan. Such a lender would be considered both the originator and servicer, but not
the current creditor, or holder, of the loan. In these cases, however, borrowers may never know
the ownership of their mortgage loans has changed. ( production of the original note, showing the
chain of custody, is necessary herein to determine if this scenario is present ).

“ Prima facie is defined in Black’s Law Dictionary as: “ at first sight;

on first appearance but subject to further evidence or information;
sufficient to establish a fact or raise 2 preSUmMPHON. ... v.oeereereercvernenen.

Plaintiff Does Not Own, Hold or Possess Defendants original Mortgage Note

A mortgage note is a “ negotiable instrument “. The Uniform Commercial Code governs
negotiable instruments. Specifically, the right for a bank (Plaintiff) to enforce and foreclose on a

property is subject to the claimant being a real party of inferest. Plaintiff is not and cannot be a

real partv of interest and, therefore, has no standing and/or right o foreclose.

Simply put, there exists evidence and admissions herein that the loan has been sold and/or
exchanged for another security. As a result, the Plaintiff is not a real party of interest. Attached to
the Complaint is a copy of a “ swap agreement “ under which Plaintiff admits they have
exchanged the security for another. Plaintiff has failed to attach the promissory note,

assignments, bills of exchange, accounting and other pertinent documents to establish Plaintiff

-= —— - WISy possesses-and/or holds saidnote-and mortgage;—



Plaintiff’s Claim to Be the Owner of the Mortgage Must Fail

Plaintiff Comerica Bank claims to be the holder of the Note and Mortgage which are the
subject of this lawsuit ( foreclosure proceeding ). Jd. paragraph number 23 of the Complaint,
Exhibit “B”, annexed hereto and incorporated herein by reference. Plaintiff Comerica Bank
claims it is the holder of the note without demonstrating how, or annexing the promissory note,
assignments, trade documents, etc...... to the Complaint.

Only proper assignments, and the chain of custody of the original mortgage note can be
admissible evidence of ownership and possession of the mortgage note. Here, none of the above
exist. There appears to be a “ fraud in the securitization process “. This Court knows, that all
changes in ownership of a “ mortgage note “ must be recorded with the County Clerk to preserve
the “ chain of custody “ of the note and to be valid. No such recordings exist. Nor has Plaintiff
produced a valid mortgage note with the SEC tracking card on its reverse side to establish a valid
chain of custody.

As aresult, of plaintiff “swapping™ the note on the international exchange market for another
security, bifurcation has occurred. Simply put, the “debt” and “security” have been separated by
the plaintiff. The holder of the mortgage unaccompanied by the debt has no enforceable right
against the mortgagor. The holder of the debt alone has no security upon which he can depend for

satisfaction thereof. See, dmerican Bank of the South v. Rothenberg, 598 So. 2d 289, n. 2 (5™

DCA 1992). S

Under these circumstances, the Plaintiff Comerica Bank never had “ standing “ to bring or

maintain this lawsuit to foreclose the real property rights.
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Plaintiff Is Not the Real Party In Interest. the Owner and Holder of the Note and the Note has
been Sold or Otherwise Transferred

Plaintiff has failed and refused to demonstrate and produce a valid mortgage note which
contains the SEC tracking card with the assignments on its back, and (ii) Plaintiff Comerica Bank
admits this note was sold as part of a REMIC trust under a pooling and servicing agreement,
therefore, under the law the original note would have had to been destroyed because it was

converted into stock, inter alia. See, Gramm-Leach-Blilev Act, a/k/a Financial Services

Modernization Act of 1999, codified 12 U.S.C. section 24a, Pub. L. 106-102 ( allowing

banks to package and securitize their loans onto Wall Street ). FAS 140 ( Financial Accounting
Standards (FAS)Y( under FAS 140 not recognizing arm’s length sales of securities and sales to
one’s self ), The Investment Company Act of 1940, Trust Indenture Act of 1939, and the Over
the Counter Derivatives Markets Act of 2009 which was created to govern the sale and
securitization of a negotiable instrument.

Despite plaintiff’s futile argument to the contrary, Defendant has rebutted the prima facie
presumption that plaintiff is the owner of the mortgage note and Plaintifl has already failed to
produce the original mortgage note. Under these circumstances, Plaintiff cannot establish its
rightful ownership of this note without production of the original mortgage note evidencing the
chain of custody of the note on the back side of the note and, thus, showing its assignment to
plaintiff, among other things. All mortgage notes go through the SEC and they have a tracking

card for what pool your note was sold in and there will be a bar code and there shouldbea

CUSIP #. If there is neither of these on the note, then it is a forgery. The requisite SEC tracking

numbers must be present for Plaintiff to prove it’s ownership of the mortgage note and standing

to bring this lawsuit. 11



Naturally, if Plaintiff cannor and has not, produced the original mortgage note “ for this Court
they cannot establish the existence of a debt and prove they are owed payments and entitled to
foreclose. Thus, the Plaintiff would not have standing to bring this foreclosure action and
dismissal would be just and proper. It is essential, that the Court establish the Plaintiffs right to
bring suit before the proceedings shbuld be allowed to go any further. The right to payment
depends, with limited exception, upon the actual possession of the mortgage note. See, Matter of;

Olga D. Paredes. ( U.S.D.N.Y. ), Civil Action No.: 09-22261, (2009)(Honorable Robert D.

Drain, United States Bankruptey Judge for the Southern District of New York determined that;
Production of the original note is paramount to establishing standing to bring a foreclosure,
without it the Plaintiffs® lack the standing to bring the lawsuit and the complaint must be
dismissed). The same holds true herein.

Contrary to the Bank’s contentions, it has failed to demonstrate its prima facie entitlement to

standing and the equitable relief of foreclosure as a matter of law because it did not submit

sufficient documentation that it owns the mortgage note. See, Lizio v. McCullom. 36 So. 2d 927,
929 (4™ DCA 2010 ). Plaintiff “ lacks standing to sue “ for several reasons: (a) Plaintiff has not
produced an original mortgage note; (b) Plaintiff is not a proper party to this action; (c) Plaintiff
nust produce an original promissory “ Note “ establishing it’s standing to bring suit, (d) Plaintiff
or Comerica Bank sold the ¢ note  to a REMIC Trust and the * note “was traded - as “ stock “ on

wall street, thus, they are not the “ owner “ of the note, nor can they any longer enforce equitable

rights to relief such as foreclosure, and (e) among other things.



Plantiff’s Complaint fails to sufficiently and adequately allege that Plaintiff owns and holds
both the mortgage and note due to the attachment of the “swap agreement” This is so, because
the Exhibits attached to the Complaint control. A prerequisite to bringing and maintaining a
foreclosure action. Upon information and belief, a separation of the debt and the security
occurred (bifurcatior). This is true because FAS 140 requires the note to be separated from the
mortgage, while the “note” is swapped on the international market in favor of another security.
The holder of the mortgage unaccompanied by the debt has no enforceable right against the

mortgagor. As a result, the holder of the “debt™ alone has no security upon which he can depend.

Here, plaintiff has no enforceable right against the mortgagor. American Bank of the South v.
Rothenberg, 598 So. 2d 289 at 290 n. 2 ( statin g “ the holder of the mortgage unaccompanied by
the debt has no enforceable right against the mortgagor ).

Surely, if there is no legitimate underlying “ mortgage note «, i.e., an original mortgage note
showing the chain of custody, assignments, endorsements and other indicia of ownership the
Plaintiff cannot evidence a debt, the right to payment and the right to bring this foreclosure
action. Thus, the complaint must be dismissed.

In light of the “swap agreement” and the securitization and chopping up of rights to mortgages,

it is essential that this Court require the original mortgage note with the SEC tracking numbers to

prove that these plaintiff’s actually own this mortgage note.
Alternatively, upon information and belief, the “ note * has been “swapped” in favor of another

——-——securitythereforesis-ne-longer-enforceable-as-a-security instrument-and-should have been -

destroyed because “ swap agreement “ and a “ negotiable instrument cannot exist at the same
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time under the Securities Exchange Act, codified at 15 USC section 782, et. seq., (ii) the
copy of the document (i.e. “note “) does not contain the SEC tracking card with the
assignment(s) on its back, and (iii) Plaintiffs’ admit this note was “swapped” for another security,
therefore, under the law the original note would have had to been destroyed because it was “
swapped”,thus, the document filed cannot be the original mortgage note.

Plaintiff’s should not be allowed to foreclose without explanation. See, Gramm-Leach-

Bliley Act, a/k/a Financial Services Modernization Act of 1999, codified 12 U.S.C. section 24a,

Pub. L. 106-102 ( allowing banks to package and securitize their loans onto Wall Street ). FAS
140 ( Financial Accounting Standards (FAS)) under FAS 140 not recognizing arm’s length sales
of securities and sales to one’s self’) was created to govern the sale and securitization of a
negotiable instrument and swaps.

As such, Plaintiff cannot assert that it is the owner, holder and in possession of the mortgage
note. [ No Proper Assignment of Mortgage and Mortgage Note to Plaintiff was filed with the
County Clerk 1.

Under the Uniform Commercial Code (UCC), the mortgage note is a one of a kind instrument.
ALL assignments have to be done as permanent fixture onto the original promissory note. The
original promissory note has the only binding chain of title. Without a proper chain of title, the
instrument is faulty. Simply put, these Plaintiff's have already admitted that they are not the
owner, holder and/or in possession of the “ mortgage note “, and because of their prior

‘swap’ of the note. Therefore, they are not the real party of interest and have no standing to

foreclose. Here, the Plaintiff has not and cannot document a proper chain of title, thus, precluding

foreclosure.
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Although, Florida Court’s have not yet addressed the issue it has been addressed by the

Massachusetts Supreme Court in the matter of; U.S. Bank v. Ibanez, Case No.: 8JC-10694. In

U.S. Bankv. Ibanez, supra the Court held that: “Plaintiff U.S. Bank was nof the owner and

holder of the note when the loans were pooled into a trust and converted into mortgage backed
securities “. As a result, the U.S. Bank’s foreclosure was improper. The same holds true herein.

On or about Junel9, 2012, Defendant Oceanside sent Plaintiff Comerica Bank a Demand for
Documentation of Securitization through a Request for Production. To date, Plaintiff Comerica
Bank refused and continues to refuse to provide the disclosure of the real parties in interest -
owners of the note in violation of the Securities Exchange Act of 1934 (“Exchange Act”)
codified at 17 C.F.R. Part 240. For this reason alone, Plaintiff Comerica Bank cannot
demonstrate that it owns the note and is entitled to foreclosure. Hence, the Complaint must be
dismissed.

The party seeking foreclosure must present evidence that it owns and holds the note and

mortgage in question in order to proceed with a foreclosure action. Lizio v. McCullom. 36 So.

2d 927, 929 ( Fla. 4%. DCA 2010 ). A plaintiff must tender the original promissory note to the

trial court. State Street Bank and Trust Co. v. Lord. 851 So. 2d 790, 791 ( Fla. DCA 2003 ). If

the note does not name the plaintiff as payee, the note must bear a special endorsement in favor

of the plaintiff. Riggs v. Aurora Loan Servs.. LLC.. 36 So. 3d 932, 933 (Fla. 4*. DCA 2010). In

the instant action, Plaintiff has failed to do so, thus, has no standing and foreclosure is improper. ) o

Since, Plaintiff has elected to ‘swap’ the note in favor of another security, therefore, plaintiff
has forfeited its right to enforce the note and foreclose on the subject real property.
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Under these circumstances, Plaintiff cannot establish its rightful ownership of this note without
production of the original mortgage note evidencing the chain of custody of the note on the back
side of the note and, thus, showing its assignment to plaintiff, among other things. All mortgage
notes go through the SEC and they have a tracking card for what pool your note was sold in and
there will be a bar code and there should be a CUSIP #. If there is neither of these on the note,

then it is a forgery.

Federal Rules of Evidence Require Production of Original Mortoace Note

Fed. R. 1002 states in pertinent part:

“To prove the content of a writing, recording, or photograph, the
original writing, recording, or photograph is required, except as
otherwise provided in these rules or by Act of Congress................

iii. The Underlying “ Debt “ Has Been Satisfied. Plaintiff Is Not Owed A Debt,
thus, Maintaining This Action Constitutes A Fraud Upon Defendant and
This Court.

Once the mortgage note was swapped. The Plaintiff and the other investors maintained a Credit
Default Swap Insurance Policy insuring the loan against default. As a result, the Plaintiff has no
basis to maintain a foreclosure action because the loan has been satisfied. Plaintiff Comerica

Bank refused and continues to refuse to provide the Defendant Oceanside the names of the

insurers pursuant to his Request For Production

For the reasons set forth above herein at argument, the Complaint must be dismissed.
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B.  DEFECTIVE SUMMONS - DEPRIVES THE COURT OF JURISDICTION
AND MANDATES DISMISSAL OF COMPLAINT
Improper service is not the only objection to personal jurisdiction warranting dismissal of
the Complaint pursuant to Fla. R. Civ. P. 1.140(b)(2).
Defective contents of a summons, such as, failure to include mandatory notices, renders the
summons fatally defective and deprives the court of Jurisdiction over the defendant where “ a
substantial right has been violated “, as herein, and no amendment can cure the defect, as also

herein. See, Sevmour v. Panchita Investment. Inc.. 28 So. 3d 194 (2010) 2010 Fla. App. LEXIS

2097 ( dismissing complaint based upon a defective summons. ).

Due process requires “ notice reasonably calculated, under all circumstances. to apprise
>

interested parties of the pendency of the action and afford them an opportunity o present their

objections. * See, Mullane v. Central Hanover Bank & Trust. Co.. 1950, 339 U.S. 306, 314, 70 S.

Ct. 652, 656.

L “ The Summons is Improper and Defective pursuant to Florida Rules of Civil
Procedure 1.900(a) and its contents not in a form approved by the Supreme
Court of the State of Florida, therefore, the Summons is Defective, and the
Court lacks Personal Jurisdiction over the Defendant:

As set forth, supra, Due process requires “ notice reasonably calculated, under all circumstances.
to apprise interested parties of the pendency of the action and afford them an opporitunity to

—————presenttheir-objections—-See, Mullane-v —Ceniral HanoverBank & Trust-Co-1950;339° U8, —

306, 314, 70 S. Ct. 652, 656.
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A cursory review of the “ Notice “,ie., " Summons “ ( EXHIBIT “B”) in the instant action
clearly reveals that it does not contain the mandated “ Notice “ requirements ( noticed number of
days is improper ) and is an unauthorized summons in violation of Rule 1.070.4[1]. As a result,
the summons is fatally defective and jurisdiction has not been obtained over Defendant
Oceanside. Rule 1.902(b) contains the specialized summons, approved for service of process
upon a natural person under Fla. Stat. 48.031 and as approved by the Supreme Court of the State
of Florida.

Here, it is clear that the Summons issued was not an authorized Summons form under statute or
by the Florida Supreme Court, among other irregularities and defects, (i) it fails to properly set
forth that the Defendant had 20 calendar days to file a written response to the complaint; (i) it
does not contain any of the property litany about the proper ways for the Defendant to protect his
rights, and (iii) it fails to set forth the legal requirements of a summons, and as required to

acquire personal jurisdiction and meet the “ due process” standards set forth by the United States

Supreme Court in Mullane v. Central Hanover Bank & Trust Co.. (1950), 339 U.S. 306, 314, 70
S. Ct. 652, 656 (holding Due Process requires “ notice reasonably calculated, under all

circumstances, to apprise interested parties of the pendency of the action and a#ord them an

Opporiunity to present their objections . )- Here, it is clear that “ notice “ was not reasonably

calculated because the “ Notice “ tendered violates the provisions of Florida Law and Defendant

Frank was not given “ Notice «.

Based-upen- -he—feregoing,—the-Gourt*hasnot‘jurisdi‘c’ti“on over the Defendant, Oceanside

——— . 5

Lauderdale, Inc., thus, pursuant to Fla. R. Civ. P. 1.140 the Complaint must be dismissed.
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C. SATISFACTION OF DEBT

Upon information and belief, the underlying debt has been satisfied. Pursuant to the mortgage
the lender was required to release the security interest. Plaintiff has failed to do so.

Upon information and belief, the underlying debt has been satisfied numerous times, to wit; (i)
the original lender was paid 1.5 times the value of the loan when it was securitized and converted
to stock, (ii) the original lender owns stock in the REMIC which appreciated, (iii) the original
lender accepted and was paid TARP money, (iv) the original lender was paid 80% of the value of
the loan by the FDIC when it went into default, and (v) the entire debt was satisfied through
credit default swap insurance.

Pursuant to the mortgage the security interest must be released and the Plaintiff’s Complaint

must be dismissed.
D. IMPROPER EVIDENTIARY DOCUMENTS

Upon information and belief, Rule 2.055(a) of the Florida Rules of Judicial Procedure prohibits
the xerographic reduction of legal size paper to letter size paper. The “master swap agreement
and other documents attached to the Complaint, upon which the Plaintiff relies is reduced from
legal size to letter size.

As aresult, the Complaint must be dismissed.

E. FAILURE TO JOIN AN INDISPENSABLE PARTY
The Plaintiff has failed to join indispensable parties to this action. According to Rule 1.140 of
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the Florida Rules of Civil Procedure, the Plaintiff nuust join all indispensable parties who may
have an interest in this action. The Plaintif{ has failed to do so.

Upon information and belief, due to IRS Code 860 which governs tax pass through for Special
Purpose Vehicles (SPV), the real parties in interest to this action have to be the parties to whom
the mortgage note was swapped. The parties to the “swap “must be a party to this action.

By failing to join an indispensable party, the Plaintiff has failed to give proper notice and
opportunity to be heard. Consequently, the above-indicated parties’ rights are being adjudicated

without notice.
¥. FAILURE TO STATE A CAUSE OF ACTION

The Plaintiff has alleged the OWNER, Defendant OCEAN 4660, LLC, has breached the
terms of their agreement as set forth in the promissory note by failing to make payments as they

became due. Id. Complaint. This claim is essentially a breach of contract claim.

To bring this claim properly, the Plaintiff must first establish performance on its part of the

contractual obligations imposed in the contract. Babe. Inc. v. Babies Formula Services, Inc.. 165

So.2d 795 (Fla. 3d DCA 1964). The Plaintiff has failed to do so.
Furthermore, the Complaint is invalid if it fails to comply with the requirements of Florida

Statute section 673.3091(2), which states in pertinent part:

The court may not enter judgment in favor of the person

seeking enforcement uniess it finds that the person L

e~ required to_pay the instrumentis-adequately protected ~
against loss that might occur by reason of a claim by another
person to enforce the instrument, Adequate protection may
be provided by any reasonable means.
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There has been no assurance or allegation in the Complaint that the OWNER is adequately
protected against the loss that might occur by reason of a claim brought by another party to

enforce the instrument.
G. DEFENDANT OCEANSIDE’S FEDERAL CLAIM COMMON LAW LIEN
AND NOTICE OF FEDERAL COMMON LAW LIEN AND WRIT OF
ATTACHMENT ON REAL PROPERTY SUPERCEDES THE alleged
MORTGAGE AND EQUITY LIEN
Defendant Oceanside asserts and has recorded a Federal Claim of Common Law Lien and
Notice of Federal Common Law Lien with Writ of Attachment. Writ of Attachments are a form
of Federal Common Law Lien which supersede mortgages and equity liens. See, Drummond

Carriage v. Mills. (1878) N.W. 99; Hewitt v. Willigms, 47 La. Ann. 742, 17 So. 269; Carr v._

Dail, 19 S.E. 235; McMaham v. Ludin, 58 N.H. 827.

The ruling of the United States Supreme Court in Rick v. Braxton. 158 U.S. 375, specifically

forbids judges from invoking equity jurisdiction to remove common law liens or * similar clouds

of title «
HOI. CONCLUSION

For the foregoing reasons, Defendant Oceanside requests that Plaintiff’s Complaint be
dismissed for lack of jurisdiction over the defendant, (ii) lack of standing to bring the lawsuit,
(1i1) insufficiency of process, (iv) improper venue, (v) failure to state a cause of action, and (vi)
- -— —— - —the-other grounds-warranting dismissal-set-forth-herein; or-alternatively the-Complaint-should-be-— - -~ -~ -

stricken as a sham pleading.
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In addition to the foregoing, this motion will be based on the papers and records filed in the
above-entitled action, and on such oral and documentary evidence as may be presented at the

hearing on the motion.

WHEREFORE, Defendant Oceanside Lauderdale, Inc. prays this Honorable Court Dismiss
the Plaintiff’s Complaint with prejudice, or alternatively, the Complaint should be stricken as a

sham pleading.

Dated this ﬁ day of January, 2013.

Oceahside Lauderdale, Inc., Pro Se

By: Kenneth A. Frank, Pro Se, corporate

representative
- Defendant -

2310 East Atlantic Boulevard, Suite 206
Pompano Beach, Florida 33062

Tel: (914) 563-4510

Fax: (954) 786-2785
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CERTIFICATE OF SERVICE

I, KENNETH A FRANK, Pro Se, certify that a copy of the foregoing motion to dismiss has been
furnished to HOLLAND & KNIGHT, LLP, ¢/o Brian K. Hole, ESQ., attorney for plaintiff, at his
offices located at 515 East Las Olas Boulevard, 12 Floor, Fort Lauderdale, Florida 33302, via
regular mail on this [_%%day of January, 2013.

By:
Kenneth A. Frank, Pro Se

23






\\_mecnﬁm'aﬁm T }sew?rerﬁzﬁhirégre‘cnfm—, ““

(Mu}ﬁsurrency Cross Border) -

Internetional Swap Dealers Associstion, Tne

MASTER AGREEMENT

dated as of Jannary 25, 2003

COMERICA BANX, 2 Texas banking associetion asd OCEAN 4660, LLC, Michigen lunited liability
company, have eniered snd/or anticipale eniering inw one ar more fransactions (eacha “Transacuq? ) that are
or will be govemned by this Measter Agreement, which meludes the schedule (the *“Schedule’ ), and the
documents and other con firming evidence (each a “Confirmatior”) exchanged befween the pariss con firmng
those Transactions

Y

Accordingly, the parties agres as follows -

EN Interpretation
{a) Definitions. The terms defined in Section 14 and in the Schedule will have the MEANNES Tere
specified for the Purpose of this Maser fgreement
®) Irconsistency. In the even of 20y inconsistency betysen the provisions of the Schedule and the o:fhhcr
o - : Y -2 . R E I 7 ‘e
provisions of this Master 4 Breement, the Schedule wii] prevail Inithe event of any mconszstenc; betwesn »_-;;«
provisions of any Confirmation &nd this Master Agreemen {including the Schedule), such Confirmarion wi
prevail for the purpose of the relevant Transaction,
. . . . . ~ )y - sT1EnT
{c) Single Agreemeny, Al Trensactions are entered into inreliance onthe fact that this Maste‘rﬁgreum}u{l-
~— . » 1 2 i H k)
&nd 2!l Confimmatinns form g single agresnuent between the pamies {collecrively reforred to as this
“Agreement™), and the parties would not othenwise ente; into any Transaciions

Z, Obligations

(=) General Condliifons,

(D) Each party will make each payment or delivery spesified in each Confirmation to be made by i,
subject io the other provisions of this Agreement,
(i) Payments under this Agreement will be made on the due date for value on that date in the place
of the account specified in fhe relevant Confirmation oLDtheryyise pursuant to this Agztemq?f, i
freely transferable funds and in the manner customeary fpr peymens in ﬂ?e required curreney. Where
settlement is by delivery (that is, other than by payment), such delivery will be made for receipt on the

se specified inthe relevanr.

dus date in the inanner customary for the relevant obligation unless otherwi

{iil) Each obligation of each party under Seotion 2(g)(1) is subject 10 (1) the condition precedent
that 5o Bvent of Defauli or Potential Event of Defaujt with respect {o the other party has occurred a“‘?
is contiming, (2) the condition precedent that no Early Termination Date in respect of the relevan
Transaction has occarred or ated and (2) each other applicable conduon

precedent speoified in this Apgreement,

Copyright © 1992 by Internationa) Swap Dealers Association, Ingc,

been effectively design o
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{b) Ciinnge of Acconsiz, ¥ ither pariy may change iis scooun for recelving £ paypieit or delivery by giving

= notice 0 the other parzy ar leest five Locel Business Days prior to the scheduled dewe for the payment o
delivery o which such changs applies unless sych other party gives timely nolice of s reasonable objectionto
such change,

(¢ Netijug, If on any datfe 2mounts v ouid odizrwvise be payable.-
() intheszame curTency; and
(i) inrespect ofthe same Transaction,

by sach party o {he other, then, on such date, each party’s obligation to make payment af any such amount m‘li
be eutomalicelly safisfied and discharged and, if the Bgeregate amount that would otherwise have been peyabie
by one party exceeds the g EEregate amount fhet would otherwise have beep pay:dbk: by the otf}cr party,
replaced by an obligation upon the party by whom the larger aggregate emount would have beep payable to pay

oy . 2 ~ o
10 the other parfy the eyrece o7 Lhe levger eoprerate pmomng over the smaller aggrepete emonnt.

The pariiesm ay elect in respect of fwo or more Transactions that a net amount will be d efermined inrespect of
all amounts payable on the samne date in the same curTency fa respect of such Transactions, regard less of
whether such amounts are payable in respect of the same Transaction. The election may be made in the
Schedule or g Confirmation by specifying that subparagrsph (i7) above will not apply to the Trensactions
identified as being subject to the election, together with the steriing date (jn which cese 3_11bparafgraph {1i) above
will not, orvwill cease 10, 2pply to such Transactions from such dae). This election may be made separately for
difierent groups of Transactions and wij] apply separelely to each pairing of Gffices through which the parhes
meke and reczive paymenis or deliveries, :

@) Deduciion or Wahholding for To,

reemeni will be made withow eny deduction or

i) Gross-Up. Al Payments under this Ag 4
i o : s ing is required by any

withholding for or on 2ccount of any Tex unless such deduction of withhold quar '
epplicable law, 25 modifisd by the pracrice of any relevanr governmental fevenue euthority, then in
edect, If g Party Is so required to dedpot o withhold, then thar party {“X7) wilt-

(IJprompiiy aolify the other party (“Y”) of such requirement:

{Dpay to the relevans authoriiies the full am ountrequired to be a’e’d'ucted or w_it.h}zei,d (mcju d ing

. the full amount reguired 10 be daducted or withheld from any addlta_anai amount pa}d by_.:{ 10%

! under this Section 2{d) promplly upon the earlier of derermining that such ﬂe_ﬂucnor_ or
withhoiding is required or receiving notice that such amount has been assessed against Y

(3)prompily forwverd to Y an official receip: (or 8 certified copy), or other documentation
reasonably acceptable o Y, evidencing such payment to such authoriiies; and

{4)3f such Tax is an Indemnifiabie Tax, pay to Y, in addition to the paymenr to which Y is
otherwise entitled under fhis Agreement, snch edditional 2mount s is necsssary 1o ensure that
the net amount actually received byY (free and clear of In emnj_ﬁable Taxes, Whethgr asgessmﬁ
8gainst X or YY) will equal the full amowmt vV would have received had no gucb deduclion or
withholding been required, However, X wil] not be required to pey any additional amountto Y
to the exient that it svould not be required to be paid bar for-

(A) the failure by Y 1o comply with or perform any sgreement contained in Seciion

- : (a)(3) .4r a)ﬁﬁ—‘toz_{fd\;_gr —
T T 48640 ()

(B) thefilure ofg representation made by Y pursuant to Section 3(Htobe acourate and
frue unless such fzilure would not have oceurred but for () any action taken by 2 iaxing
authority, or brought In & court of competent jurisdiction, on or after the date on which a
Transaction is entered into (regardless of whether such action is taken or brought with
respect to a parly to this Agreement) or (1) a Change in Tax Law,

ISDA ® 1992
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(W) Licbitigy, I7--

{133 isrequired by any applicable Iaw, as modified by the prastice of any relevent governmental
revenue authority, 1o make any deduction or withholding in respect of which X wouid not be
required t0 pay an additional amount {0 Y under Section 2(a){i)(¢); :

{(Z)X does not so deduct or withhold; snd
{3) liability resulting from such Tax is assessed directly againsi X,

th_ea; excepl to the extent Y has seiisfied or then satisfies (he Linbility resulting from such Tax, Y
will projaptly pay 1o X the amount of such liability (including any related fability for interest, bui
mcluding zny related fiebility for penelijes anly if' ¥ hss fajled to comply with or perform any
agreement contained in Section 4(e)(i}, 4(2)(ii) or 4(d)). ;

(e Defirnds Interest: (her Armmie Prios fo the oopirrencs o7 effective desionating of an Ezrly

Termination Date in respect of the relevam Transaction, & party that defaulns in the performance of any paymens
obligetion wiil, 1o the extent permitied by law and sub jest to Section 6{c), be required to pay interes! (before as
well as afler judgmem) on the overdue amount fo the other party on demand in the same curency es such
overdue amount, for the period from (and meluding) the original due date for peyment to (bui excluding) the
datc of actnal peyment, at the Default Rate. Such interest will be calculated on the basis of daily compounding
and the actyal number of days elapsed. If, prior to the occurrence or effeclive dssigpation of an Early
Termination Date in respect of the relevent Transaction, & party defaults in the performance of any obligation
required to be settled by delivery, it will compensate the other party on demand ifand to the extent provided for
m the relevant Confirmation or efsewhers in this Agreement.

3. Hepresentations

Each pariy tepresents to the other perty (which representations will be deemed to be repeated by ezch party on
each daie on which 3 Transaction is entered into and, in the cass of the representalions in Seetion 3(D), at 211

times until the termination of this Agreement) that-
(&) Basic Represerigtions.

D Stats. I is duly organised and validly existing under the laws of the Jurisdiction of irs
organisation or incorporation and, if relevant under sneh laws, in good standing;
(i) Poiers, Ithas the pover to execute this Agreement and any ofher documentarion relating fo thJ:S
Agreementto which it is s party, 1o deliver this Agreement and any other documentation reiating fo this
Agreement that it is required by this Agresment to deliver and io perform Irs obligations under this
Agreement and any obligations it has under goy Credit Support Document to which itisa pesty and has
taken 2] necessary action to authorise such exetubon, delivery and performance;

(i) No Viclation or Conflict, Such execution, defivery and performance do not viglste or conﬁic:c_ N
with any Jaw applicable io it, any provision of ifs constiftionz] do cumenis, any order or judgment of
any tourt or other agency of government applicable to it or any of its assets or any contractual
restriction binding on or affecting it or any of jis assets;

enis that ave required fo have been obtained by it with

Document to which it is a party have been obtained
of any snch consents have been complied with; and

(V) Consents, Al governmental and other cons
Tespect to this Agreement or any Credit Support
and are in full forcs and effect and all conditions

- (Y) Obligations E&(Ziﬁg, s obligations under this Agreement and any Credit Support Document to

whichitisg party constitute its Jegal, valid and binding obligations, enforceable in accordange with
their respective terms {subject to applicable bankruptcy, Teorganisation, insolvency, moratorium or
similar laws sffecting creditors’® rights generally pnd subject, a5 to enforceability, 1o equitable
prineiples of general application (regardless of whether enforcement Is sought in a proceeding in equity

orat law)). )
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) Absence of Certain Events. No Bvent of Defeulr or Potentjpl Event of Defaul o, to ifs

knowledge, Termination Bvertwith respect to it has occuwrred and is continuing and no such even or

circumstance would OCCUr g3 2 result of iis entering into or performing its obligetions under {his Agreement or
any Credit Suppont Document 1o which it is & party,

{c) Abseice of Lifigation, There is not pending or, 1o its knowledge, threatened agamnst i or any of iis
Alfiliates any aclion, snit or proceed ing at Iaw or in equity or before any court, tribunal, governmental bo:"l}',
Agency or officizl or any arbitrator thar is tikely to affent the Jegality, validity or enforceability eganst it of this
Agreement or any Credit Supoort Document to whichit isa party or its ability to perform ifs oblizations under
this Agreement or suech Credst Suppori Documeni,

{d) Accuracy of, Specified Inforimntion, Al applicable infosmalion that js.ﬁ{mis}]ﬁd in w.rith}g by o7 on
behalfof it 1o the other party and is identified for the purpose of this Section 3(6) in the Schedule is, 25 of the
dafe of the information, lrue, accorate and complele in every material respect.

&) Pover Tox Representation, Fach Fepresentelion specified in the Schedule as being made by 3 for the

purpose of this Section 3{e) js accurate and trus,

- . . . N _ 7 . v teoL -
{3 Payee T, wx Represeniaiions. Rech represoniation specified in the Schedule as being made by it for the
puipose of this Seetion 3{f) is accurate ang trye,

4, Agreements

Each party agrees with the other that, so long as either party has or may have any obligation under this
Agreement or under any Credit Suppart Decument to which it is a party:-
(a) Fornish Specified Information, it will deliverfo the other Pparty oL, incerigin cases under subparagraph
{i37) below, to such government or taxing euthorify as the other barty reasonably directs:-

) any forms, documents or certficates refating 1o texarion specified m the Schedule or any
Confirmation;
(i) any other documents specified in the Schedule or auy Confirmation; and
(1i) upon ressonable demand by such other pariy, any form or document that mey be r equired or
reasonably requesred in Writing in order to aliow such other party or its Credit Support Proviger to
make g peyment wnder this Agreement or any applicabie Credit Support Documer_h wﬁhgut any
deduction or withholding for or on acconnt of any Tax or with such deduction o withholding at a
reduced rate (so long asthe completion, execution or submission of such form or aoemnent would not
fmaterialiy prejudice the Jegal or commercial position of the party in recsipt of such demand), withany
such forn or document (o be accnrate and completed in 2 manner reasonably satisfaciory to such other
party end to be execirted and tp be delivered with any reasonably regiired certification,

in each case by the date specified in the Schedule or such Confirmation or, if none is specified, as soon as
Teasonably practicable,

0y Malntain Authorisations, T wifl use ail reasonable efforss to maintain in foll force and effect all-
consents of any governmentai pr other avthority that are required 1o be obtained by it with respect io fh’xs
Agreement or any Credit Support Document #o which it is 5 parfy and wilj use all reasonable efforis to obtain
any that may become necessary in the futpre, -

Lomplyaoith Lows Yo Heomphiinall material sespectswihall 455 lios bl dewe-sndorders é&é:ic:};—&———%
TIIRY be subject if Baiture 50 10 comply wonld materially impair its ability to perform jis obligations under this
Agreement or any Credit Support Dociment to whigh it is a party.

reprssemation mads by it under Section 3(f) fo be

{d) Tux Agreenzent, T wil] give notice ofany failmre of s
aceurate and trie promptly upon learning of such failure,

Subject to Section 11 + it will pay any Stamp Tax levied or fmposed upon if or
by g jurisdiction in which f is incorporated,

ISDA ® 1882 -
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M respeet of its execution or perfommancs of this Agresment
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01ganised, managed and conirolled, or considered 1o have its seal, or Invhich 2 branch or office through which
iLisacting for the purpose of this Agreement js Ioea,sd {“Stamp Tex. Jurisdiction”) end will md:‘mn}f}’ the other
ParTy egainst any Rtamp Tax levied or imposed upon the other perly or in respect of the other party’s execulion
or performance of this Agreement by eny such Stamp Tex Juisdiction which 1s not #lso a Swmp Tax
Junisgiction with respect {o the other party.

5. Events of Defaulf sng Terminafion Events

@) Events of Defuult. The occurrence at any Lime with respect to 2 party or, if spplicable, zmy Credit
Svpport Provider of such Party or any Specified Entity of such party of any of the following events constituies
an event of default (an “Byven] of Defaulf™) with respeci 1o such paryr- .

() Failure 10 Pay or Deliver, Failure by the party to meke, when due, any payment-under this
Agreement or delivery under Section 2(a)(1) or 2(c) required to be mads by it if such faﬂ?‘"g 15 not
remedied on or before the third Local Business Day after nofice of such failure is given to the party,

(W) Breach of 4 greement. Failure by the party to comply with or perform amy Bgreement or
obligation (other tian an obligation to meke 8ny peyment under this Agresment or ceivery under
Section 2{e)(i) or 2(2) or to give notice of 2 Termuarion Event or any agreement or gbizgahoq “mdﬁf
Section 4(2)(7), 4 {B)(1)or 4{d)} to be com pled with or performed by the party in accordance with this
Agreement if such Farlure is 1ot remedied on or before the thirtieth dey 2fter notice of such failure 15
givento the party;

Qil) Credir Support Defayly,

(I)Failwe by the parry or any Credit Support Provider of such pariy to comply with or PﬁffOTf?‘:
any egreement or obligation to be complied with or performed by 11 in accor dance with amy Credit
Support Document if such failure is continuing efter any applicable grace period has elapsed,

{2)the expiration or termination of such Credit Support Document or the failng or ceasing of
such Credit Suppost Document to be in fusl) foree and effect for ine purpose ofthis Agreement {znh
either case other thay in accordance with s terms) prior to the satisfaction of 21 obhgaﬁons of
such party under each Transaction to which such Credit Support Docwnent relates without the
writlen consent of the other panty, or

(8)the party or such Credit Support Provider disaflirms, disclaims, repudiates or rejects, in whole
©Of In part, or challenges the validity of, such Credit Support Document;

(v) Misrepresentation A representation (other than 3 representation under Section 3(z) or () made
orrepeaied or deemed o have been made or repeated by the party or any Credit Support Frovider of
such party in this A greement or any Credit Support Document proves 1o have been incorrect or
-~ misleading in any material respect when made or repested or deemed to heve been made or repeated;

) Defauir nrder Specified Transaction, The party, any Credit Support Provider of such party or
any applicable Specified Entity of such party {1) defaults under 2 Specified Transaction and, after
giving effect fo apy epplicable notice requirement or grace period, there occurs g liguidation of, an
acceleration of obligations nnder, or gn early termination of, that Specified Transaction, (2) defaults,
afier giving effect o any applicable notice requirement or grace period, in making sny paymaent or
" delivery due on the Jasr payment, delivery or exchange dateof orany payment on early lermination of]
3 Specified Transaction (or such defult continnes for at least fhree Loca] Business Days ifthere isno

applicable notjce requirement or grace period) or {3) disaffirms, disclaims, repudiates or rﬁ'}'eitj;_]n
Iin 03 (37

n.or-entifyannoints
empowered to operste it or act on its behalf);

(vi) Cross Defauly, It “Cross Default is specified in the Schedule as applying to the party, the
oceurrence or existence of (1) 5 defavits event of default or ofher similar condition or svent ( however
described) in respect of such party, any Credit Support Provider of such party or any epplicable
Specified Bntity of such party under one or more agreements or instruments relating fo Specified
Indebtedness of any of them {(individuaily or collectively) in an aggregate amount ofnotless than the
applicable Threshold Amount (as specified in the Schedule) which has resulted in such Specified
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Indsbiedness becoming, or becoming capzble at such time of being declered, due and payzble under
= : such agreemnents oy Instruments, before it would otherwise heve been due and payable or {2) e default
by such party, such Credit Support Provider or such Specified Entity (individus] ly or collectively) in
making one or more payments on the due date thereof in en ageregeie amount of not {ess than the
applicable Threshold Amount under such BETEEMEDLS or insiruments {efier giving effect to any
- epplicable notice requiranznt or grace period), — )

{vi) Bankrapicy, The paity, any Credit Support Provider of such party or any applicable Specified
Entity of such party.-
(1) isdissolved (other then pursuentio a consolidation, amalgametion or merger); {2) becomes
insolvent or is unable 10 pay its debis or fails or edmits in writing its inebility generally (o pay fis
debis as they become dvz; {3} makesa general sssignment, arrangement or composition with or
for the benefit of it creditors; (4) institutes or has institted against it a proceeding seeking 8
Jjudgment of insolvency or baukruptcy or any otherrelief under any bankrupicy or insolvency law
oF olher simdlar law alfwoling orcdiiors? 1 £his, oF & pohition Is presented for s Wwinding-up or
liquidation, and, jnthe case of &ny such proceeding or petition instituted or presented agamst it,
- such proceeding or petition (A) resulis ina judgment of insolvency or bankruptcy or the eniry of
an order for relief or the making of an arder for its winding-up or liguidation or {B) is not
dismissed, discharged, slayed or restrained in esch cese within 30 days of the mstimton or
presentation thereof, (5) has & resolution passed for its winding-up, officiel managemeni or
hguidation {other than pursuant o a consolidation, emalgamanion or merger); (6) seeks or
becomes subject 1o the Bppomitment of an admiristrator, provisional liquidatos, conservator,
receiver, trusice, cusiodian or other similas official for it or for 21l or substantigHy s}l its assets;
(7) bas a secured pany take possession of all or substantially all its asseis or hes a distress,
execution, atta chment, segueswation or other legal process Jevied, enforced or sued on or agpInsy
allor substentially ail its assets and such secured party mainmins possessyon, or iy such process
is nof dismissed, discharged, stayed or reswained, in each cese withio 30 days thereafier; (8)
causes 07 1s subject to smy even; with respect 1o it which, under the applicable Jaws of any
Jjurisdiction, has an analogous effect fo any of the events spacified in clauses {1} to (7} (inclusive);
0r{9) tekees emy adtion in furtherence of, or indjcsting fis consent to, spproyal of, or acquiescence
1, any of the foregoing acts; or -

(viii) Merger Wirlront Assymption, The parly or any Credit Support Provider of such perty
consohidates or 2malgamates with, or merges with or into, or fransfers all or substantially 2]l its assefs

to, another entity and, ar the time of such consohdation, amaigamation INETEET Or {ransier:-

(Dthe resulting, surviving or frensferes entity fails 1o assume ali the obligations of such party or
such Credit Support Provider under this Agresmen or any Credit Support Document to which it
OF Its predecessor was a party by operation of law or pursuant {0 an agreement reasomably
satisfactory 1o the other parly to this Agreement; or

{2)the benefits of any Credit Support Document fail to extend {(without the consent of the other
party) to the performance by such resulting, surviving or transferes entity ofits obligetions nndsr
this Agreement.

o B Tfi’/{!fﬂﬂi‘fﬁﬁ Everits, The ocoumence at any time with respect 1o & party or, if applicable, any Credit
3uppo§‘£ Provider of such party or any Specified Bntity of such party of any eyent specified below constitutes an
Hiegality ifthe event i specified in (3) below, 8 Tax Event if'the event is specified in (ii) below or a Tax Event

. ~ 1rIzipon Merger if the event i speeified in (iii) below, and, If speeified 10 b applicable, 3 Credit Bv\int s
—_— 1 paa—h{e?ga?—:i"—fhe*sveat—is\slsec:}ﬁed—pursaa%t—fa{;'s'}ba%aw—iz‘r-anﬂd ditionat-Fermination Bysntif thesventis
specified pursnant to {¥) below;-

(D} Hlegality, Doe 1o the adoption of, or any changs in, any applicable law after the date on whicha
Transaction is entered inig, or dus to the promuigation of, or any change in, the in terpretation by any
court, irjbunaj or Tegulatory authority with competent jurisdiction of any applicable Jaw after such d afe,
1t becomes unlawha) (other than as & result of a breach by the party of Section 4(b)) for such party
{which will be the Affected Party):-
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(1) to perform any ehseluts or contingent obligation to make s payment qr‘ashvery orfo rfc.%!}'ei
= 2 payment or delivery in respect of such Transaction or to comply with-ony other materis
Provision of this Agrezment relating 1o such Transaclion; or

) to perform, or for any Credit Support Provider of such party to perform, any contingent or
- other obligation which the patty (or such Credit Support Provider) has under am-Credit Suppost
Document releting to such Transaction;
(i) Tax Event, Ducto {x) any action teken by g taning authority, or brought in a court of compeient
Jurisdiction, on or sfier the dale 01 which & Trensaciion is entered inlo (regerdless of whether such
action is taken or.bronght with respect to 2 party o this Agresment) or (y) a Change in Tax Law, ib;
party (which will be the Aflecteq Perty) will, or there is 2 substential likelinood that itwill, on the next
suceeeding Scheduled Payment Date {1) be Tequired to pay to the other party an addxlmnai‘amomg in
respest of an Indemnifiable Tax under Section 2(d){D{4) {except in respect of inferest ymder Seotion
2(e), ()1 or 6(¢)) or (2) receive a payment from which an amount is reguired to be dgducied or
wilbheld for or on accomnt of & Tay 1 exeent i respect of interest under Section 2/), G20 o5 (=)
and 0o edditione] amount is required to be paid in respect 0l such Tax under Seciion 2(d){i)4) (other
than by reason of Section 2AB)THA)A) or (BY):

(i) Tux Evenr Upon Merger, The perty (the “Burdened Party™) on the next sucgeedzng Scheduled
Payment Date will either (1) be reguired to pay an additional amount in respect of an Indesmnifisble
Tex under Secrion 2(d)(i)(4) {except in respect of interest under Section 2(2), 6(d)(it) or 6(e)) or (2)
fecelve & payment from which an amount has been deducted or withheid for or on aceount of &y
Indemnifiable Tay in Tespect of which fie other party is notf required to pay an additional amount '(om&*
than by reason of Section 2(A)DENA) or (BY), in either case as a resulf of g parly consolidating or
amalgamating with, or meIging with or into, or transiferring afl or substantially all its assets to, a'noiélfzr
entity {which will be the A ffecred Perty) where such action does not constimute an event described in
Section Se)(viil);

(¥) Credit Evenr Upsn Berger. It “Credit Bvent Upon Merger” is specified in the Scheduls as
2pplying fo the party, such party (“X), any Credis Support Provider of X or any applicable Specified
Entity of X consolidates or amalgamares with, or merges with or imo, or transters ali or substentially all
its assets 1o, another entify end such action does not constitute an event described in Sectioz? 5(5‘}@71;:2
bt the creditworthiness ofthereseliing, SUrYIvVing or transferes entiry is materially :-,'"ea};ar then that of
X, such Credip Support Provider or such Specified Bniify, as the case may be, immediztely pr 36710 sue
action {and, in such event, X or its successor or trensferee, as eppropuate, will be the Affecied Party),
or

(v} Additionai Termination Evens, If any “Addiional Termmination Bvenr’ is specified in the
Schedule or any Confirmation as 8pplying, the oceurrence of such event (and, in such event, the
Affected Party or Affecred Parties shall be as specified for such Additione] Termination Event in the
Scheduie or such Confirmsation). :

() Event of Defauit and Hlegality. 1 an event or circumstance which yould otherwise constitute or give
rise to an Event of Defaulr also constifires an Hegality, it will be freated as an Hlegality and will not constitute
an Event of Defauit,

o. Early Termination -

{a) Right 10 Terminate Lollowing Event of Defauill, 1€ at any time an Event gf Defanlt njth respect ?02 8
party (the “Defaulting P " bas oceurred and is then continnin 8, the other party (the “Non-defaulting Party’ )

i fEali_desionate

8 day not earlier thap the day such notice is effective as an Early Termination Date in respect of a {1 outstanding
Tramsactions, If however, “Automatic Early Termination” is specified in the Schednle as appiymg {c a pasty,
then an Barly Termination Date in respect of all putstanding Transactions will ocour immediately upon the
oceurrence with respect to such party ofen Event of Default specified in Section S(e)(vi)D), (3), (5)¢6) or, to
the extent analogoys thereto, {%); and as of the time immediately preceding the institution of the relevant
Proceeding or the prescutation of the relevant petition upon the occurrence with Tespect fo such party of an
Event of Defayk specified in Section S{EX{vii)(4) or, to the extent analogous thereto, (8).
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{5 Rigit 10 Terminpre Foliowing

S

(1) Netice, ITa Termination Event

T, notify the other partv, s
and will also give such

reasonabirequire,

Evenl socurs and there

Burdened Party is the Affected Party, the Affected Party

Early Termination Daie
Party fo incur a joss, exc

exist

If the Afieoied Party is

effect within such 20 day

afier the notice is given

Any such transfer by a party under
WIITen consent of the other party, which consent will not be withhe)
€ifect 21 such time would PErmit it 1o enter into fransact

(i) Two 4 f7ecied Parijes, It an Ilegality und
two Affected Parties, each party wil use gl
nGHce thereof is given uader Section §{b)i

is only one

Terminption Dvent,

pecifymg i
other informatio

oceure, en Affected Perty wil, promptly upon becoming avere o
iz navure of that Termination Event and cack Affected Transaction

1 about that Termination Even! as the other party may

T G ransier (o Avoid Tersmation Evert. il sither an Hlegality under Section 5B D or & Tax

Affected Party, or if a Tax Eyent Upon Merger occars end the
will, as a condstion to s right ip designate an

under Seclion 6(b)(1v), use allrersonzble efforts (>hich wvill not reguire such

1 luding mmmater;
notice under Section 6(b)(3) all its rights ang obhgations under this A
Affected Transactjons 1o another of its Offices or Affihates so that such

not able to make such & treng
period, whereupon the other

8}, incidenie] expenses) to trensfer within 20 deys efier it gives
greement in respect of the
Termination Event ceases to

fer it wil give notice to the o.*her_péﬁy to ‘thaf
perty mey effec such a transfer within 30 days

under Section &(b).

(W) Right 10 Terminme, i5.

(D atransfer under Seerion 6

has not been effecred Wik respect 10 ol Affecteg Transacti

this Secrion 6(b)(3) will be subject to and conditional upon the prior

d1f such other party’s policies in
ons with the transferse on the terms proposed

er Section S(B)(E)(1) or 2 Tax Event occuss and thers are
reasonable efforrs to reach agreement within 30 da ys after
1) on action to gvoid fhar Tennination Event

Section 6{b)(iii}, as the cese may be,

(BX(iD or 2n agreement under 4 ne
ons within 30 days afier en Affecred

Panty gives notice vnder Section B0, or

{2) an IHjegaliry

Termination tveni bceurs, or s Tax Event Upon Merger oceurs

Affected Parly,

B O

either party ia the case o

any A ffected Party jn the case of a Tax Eveni or gn A,
one Affected Party, or the Party which is not the A ffecred Party

Mergeroran Additions]

20 days notice 1o the pther party and provided that the rel
designate a day not earlier than the

of all Afferted Transacti

{c) Effect of Desigrnation,

under Section S(bYi)2), a Credit Event Upor Merger or an Additional

fan {{legali

the Byrdered Paniy is not the

i

1y, the Burdensd Party in the case of & Tax E‘;ﬁﬂt U?on Merger,
dditional Termination Event if there Js more than
in the case of a Credt Event Upon

Termination Event fthere - only one Affected Party may, by not more than

ons,

() If notice designating ;*m Early

Term_inarion Date will oo
TeZmination Event is the

(i1} Uponthe ocourrene
or delive

ries under Seption 2(a)(i) or 2{e) in respect of the Terminated Tran
the other provisions of this A

be made, but without prejudice to 3
: 1 Date shall be determinsd pursuant to-Section 6e),

— i respect of an Early Terminatior

{d) Calealagions,

cur on fthe 4

1 continuing,

& or effectiye designation ofan Eerly Termination

day such notice is efective as an Early Te

evant Terminalion Event is then continning,
rmination Date inrespect

Termination Date is given under Section 6(g) or (b), the Early
ate 50 designated, whether or not the relevant Event of Default-o

Date, no further payments
sactions will berequiredio

greement. The amount, if any, payable
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(e)

apply based on the parties’ election in the Schedule of 2 payment measure, either “Market Quotal
end a paymen; method, either the “First Method® or the “Second Method”.
Payment measure or payment method in the Schedole, itwil
Method”, 25 the case may be, shall apply. The amount, if any, payabl

y praclicable Tollowing the occurrence of an Eerly
Termination Daie, ezch prrty will make the cziculations on jis part, i any, confemplated by Section
6(e) and will provide to the other party a statement (1) showing, in reasonable deteil such caleulations
{(including 2] relevant quotations end specifying any emount payeble under Seclion 6{z)) and (2)
Biving details of the relevant acconnt to which 20y smount payeble to it 1s to be peid. In the absence of
written confirmation from thesouree of a quotation obieined in defermining 2 Market Quotation, the
records ofthe party obieining such quoiation will be conclusive evidence ofthe exisience and accuracy

of such quotation. )

() Swtement, On or 85 800D 25 reasopabl

(&) Pavment Date, An amonnr calculgled as being due in respeet of any Early Termination Date
under Section 6e) will be peysble pn the day that notice of the amoant peyable is effective {in the case
of an Early Tenninetion Datewhich is designated or ocours as & resnli of n Event of Defzuli) and on
the day which is two Local Business Days zfler the dey on which notice of the amount payable is
efiective (in the case of an Early Termination Date which is designated 85 a result of e Perminztion
Event). Such amount will be paid fogether with (o the extent permitted under applicableJaw) z'mc_rest_
thereor (before as well s afer judzment) in the Temmination Cunrency, from {and incinding) the
relevant Early Termination Daie to (but excluding) the date such amount s paid, a1 the Applicable
Rats. Such interest will be caleulated on the basis of d aily compounding snd the actus! number of days
elapsed.

Termination Date ocaurs, the following provisions shal]
ior” or “Loss™,
I the perties fail to designate =
1 be deemed that “Marker Quotation” or the “Second
& in respect of an Early Termination Date

Faymenis on E. arly Fermination, If an Early

and determined pursuam to this Section wili bs subjsct fo eny Ser-off,

(i) Evenis of Defapls Ifthe Early Terminstion Date results from an Event of Defaulr-

(3} First Method and Market Quotation. 1 the Firsy Method and Market Guotation apply, the
Defaulting Parry will pay to the Non-defaulting Party the excess, if a positive number, 6 {4) the
sum of the Settlement Amoun: (Gefermined by the Non-default ing Party) in respect of the
Terminated Transacrigns and the Terringtion Cinrency Equivelent of the Unpzid Amounis owing
o the Non-defavliing Party over (B) the Term ination Currency Equivalent of the Unpaid
Amounis owing to the Defayiting Pariy,

(B First Method and Loss. Tike First Method end Loss apply, the Detzulting Pary will psy 10
the MNon-defaulting Parts ', if 2 posifive number, the Non-defan Iting Party’s Loss i respect of this

Agreement,

(3)  Second Method ang Market Osoitation, I ihe Second Method-and Market Quotation gpply,
an emount will be payable equal to {A) the sum of the Sett{iement. Amount {Getermined by the
Nop-defaulting Perty) in respect of the Terminated Transactions and the Termination Currency
Equivalent of the Unpaid Amonnts owing 1o the Non-defau! ting Party less {B) the Termination
Currency Bauivalens of the Unpaid Amounts owing to the Defeuiting Party, I that amount is
posifive number, he Defanlting Party will pay it 1o the Noua-defaulting Party; if it is = negative
number, the Non-defeulting Party will pay the absolute value of that amount fo the Defaulting

Party. -

{4 Second Meihod and Loss, 1 the Second Method and Loss apply, en amount wi!% be payable
egnzlio the Non-defaulting Party’s Loss in respect of this Agreement, ITthal amount is a positive -

2 Party will pay. _ﬂ_to_fés_b?onzf’gfaﬂiting Rezty; if it s 2 negative number,

~————— number, the Defaultin ¢ '
ting Party will pay the absohite value of that emount to the Defaulting Party,

the Non-defay]

(D) Termination Evenss, 1 the Barly Termination Dafe resulls from a Termaination Event:-

{3} Onedffecied Pormy, 1T z:here z:s oneAffecte’d_i’arly, the amount peyable will be c}eiem‘in edin

accordance with Section S(e}(i)(3 ), If Market Quotation appliss, or Section 5(e)(1}(4), if Loss

applies, except that, in either ese, references to the Defaulting Party and fo the Non-defaulting

Party will be deemed to be references 10 the Affected Party and the party which is not the
9 ISDA ® 1592




Affected Party, respectively, and, i Loss applies and fewer then el] {he Transections sre being

teyminated, Loss shall be calonlated inzespect of all Termingted Trenszerions.
2 Two Apecied Pariizs, If there are two Affecred Parties;-

(A)  ifMarket Quotation applies, eachparty will determine a Setlement Amount in rtspf,cl

of the Terminated Trensactions, 2nd ar amount will be pazeble equal fo (1) the sum of {g)

one-half 5 the difference between the Seftiement Amount of the party with the higher

Settlement Amount (") and the Setrlement Amount of the paity with the lower Settlement

- Amount (Y73 and (b) the Termination Currency Equivelent ofthe Unpsid Amnounts owing
) 1o X less (IT) the Termmation Currency Equivslen ofthe Unpaid Amounts ewing to Y, and

{B) iflLoss applies, each party will determine its Loss in respect of this Agreemcn‘c,(or, if
fewer then all the Transaclions ere being terminated, in respect of all Tcnnm&}‘?d
Trensactions) and an anount will be payable equal fo one-halfof the dif‘"e_r\_ent_:e b_em eenine
Loss of ithe parfy with the higher Loss {*X) and the Loss of the party with the lower Loss
(H‘Yv).
If the amount payzble is 2 positive number, ¥ will pay it to X; if it is a negative number, X will
pey the sbsolute value of thet amouniio Y.

(i Adiustimeny Jor Bankrupicy. n cireumstances swhere an Early Temlinaijqn Date ocours becm}ss
“Automatic Early Termination” applies in respeci ofa party, the amount determined under this Section
6(e) will be subjcet 1o such 2d jusunents as are appropriate 2nd permitied by law 1o reflect BIY payments
or deliveries made by one Perty 10 the other under this Agreement {and retained by such other pan‘}’)
during the P=riod from the relevant Early Termination Dare to the daie for paymeni determined under
Section §(d)(ii).

(V) Pre-Estimare, The parties agree that if Market Quoterion applies an amount @cover?ble under
this Section 6{e) is a reasonshje pre-estimate of loss and not & penalty. Such amount is payable for the
loss of bargain and the loss of protection sgeinst fuure risks end except as ofhierwise provided in this
Agreement neither barty will be enfifled to recover any addifiona! damagss as 2 conseguence of such
{osses,

7. Transfer

Subject to Seetion 6(bX(i), neither this Agreement nor ey interesy oy obiigaﬁom inor updez i‘r}is Agreement ?1}?4;}
be transferred (whether by wey of securiry or otherwise) by either party withott the prior written consent of the
other party, xcept that:-

{8 - s party may make such 3 transfer of ths Agreement pursuant to & consolidation or amalgamazion with,

or meiger with or info, or ransfer of allor substantially af] its assets to, another entity {(butwithout prejodice to
any other right or remedy under this Agreement); and

() & party may make such a fransfer of all or any part of its interest in any amount payable to it from a
Defaulting Party under Section 6(e), N

Any purported transfer that is not ip compliance with this Section will be void.

~ =

" 8. Contractup] Currency

- Currency, Each payment under this Agresment will be made in the

{2) Payment in the Contrgernal " he exent
relevant currency specified in this Agreement for that payment (the “Contractual Curency™). To the o w;
permitted by applicable law, any obligation tp make payments under this Agreement in the Contractia

Currency wilinot be discharged or satisfied vy any tender in any currency other than the Contractual Currency,
exeept 1o the extent such tender results in the sctya] receipt by the party to which payment is ow::d, actmg in f}
reasomable manner and in good faifh jn converting the currency so tendered into the Contractoz] C_urrf?cy, Or
the full amount in the Contractual Currency of al] amoupts payable in respect Df.ﬂ'lis Agreement; If for any
reason the amount in the Contractual Currency so received falls short ofthe amount in the Contractual Cumency
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payabie in respect of 1his Agreement, the party reguired to make the payment will, to the extent permiited by
applicebls Jay, im_'nsdiafr:ly PRy such additionel amoupt in the Contragszal Currency as may be necessary fo
compensats for the shorifall, It for any reason the arnound in the Contraciyal Currency so received excesds the
amount in the Contractug) Currency pavable in respect of this Agreement, the party receiving the payment wilt
refund promply the amount of snch CHTESS.
(&) Judgmernts, Tothe ©xient permitied by applicable law, 3f any judgment or order expressed in & cuiTency
other than the Contracinz) Currency is renderes (i) for the payment of any amount owing in respect of this
Agreement, (ii) for the bzyment of any amount relating fo any ezrly terminafion in respect of this Agreement or
{iil) in respecl of 2 judgment or order of another couri for the payment of any amovnt geseribed in (i) or {in
ebove, the party seeking recovery, gfier recovery in full of the eggregate amount fo which such party is entitled
pursuant to the judgment or order, will be emitled foreceiye immediately from the other party the amount ofany
shortfall of the Contractua) Curreney recejved by such pany es & consequence of sums paid in such other

currency and will refund promp Iy to the other party any excess of the Contreotual Currency received by such
all or such excess arises or resulls from

Pty as 2 conseguence of sums paid in such other currency if such shortfs

any variation between the rate of exchangs at which the Contractual Currency it converted info ihe currency of
the judgment or order for the purpases of such judgment or order and the rare ofexchange at which such party is
able, acting in g Tezsonable mannerend in good faith in converting the currency recsived into the Con(ractua]
Currency, 1o purchase the Conmraciual Currency with the emount of the currency of the judgment or order
actually received by such party. The term “rate of exchange” inclades, withour Imitation, any premiums and
costs of exchange payable in connection with the purchase of or conversion into the Contractual Curr ENcy.

(c) _ Separaie Indermmnisies, To the extent permitied by apphceble lew, these indemnities const ituie separate
and independent ob] igations from the other obligations i tais Agreement, will be enforcenble as separete and
independent causes of action, will apply notwithsianding any indulgence granted by the party to which any
paymens is owed and will not be affecied by udgment being sbiained or claim or proof being made for any
other sums pzyable in respect of this Agreemerd,

{d; Evidence of Loss, For the purpose of this Secrion &, 1wwill be sufficient for s parly to demonstraie tha

4
1 yvould have suffered g Joss had & actua exchange or purchase been made.

3. Aiscelianeows

@ Lntire Agreesnent. This Agreement constinutes the entire agreement end understanding of the pariiss
With respect 10 jts subject matter and supersedes all oral communicaron and prior wrirings with respect thereto,
®)  Amengments, Wo amendment, modification or waive: i respect of this Agreoment will be effective

smission) and executed by each of the parties

uNess in writing {including 5 Wwiifing evidenced by s facsimileran
Or confumed by an exchenge of ielexes or electronic messeges on an elecronic messagng system,

{e) Survival of Obligasions, Without prejudice to Sections 2{a)iii) and 8(c)(ii), the obligations of the
parties under this Agreement will survive the termination of eny Transaction.

Agreement, the rights, powers, remedies and

{©) Remedies Cumulative, Except as provided in this i
exclusive of any rights, powers, remedies and

pjvg'_legas provided in this Agreement are camulative and not
priviieges provided by Iaw,

(&) Counterparts ang Confirmarions.

(D This Agreement (and ssach amendment, modification and waiver in respect of it) may be execnted
transmmission), each of whick will be deemed an

and delivered in counterparts (including by facsimile
o

(i) The partiss intend that they are legally bound by the terms of each Transaction from'the moment

{whether orally or othervise), A Confirmation shall et
terparts (including by facsimile &

b in ezch case will be sufficient for all purposes to evidence a binding
suppiement to this Agreement, The partiss yij] specify therein or through another effective means fhat
any such Couniespert, telex or slectromic messgge constitutes a Confirmation, :
ISDA ® 1992
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== {f) No Haiver of Rishts, A failure or delay i exercisira an ' right, power a1 privilezein respect of this
" v v © 3' , 27 } oy P . . r\— 0%
Agreement will not be vesumed 1 operate as & wziver and & single or partial exercise o any righs, power or
> . k P ) i€ O par N .
priviiege will not be prosumed to preclude 2oy subsequent or further exercise, of that right, power or privilege

or the exercise of any otber yight, power or priviisge,

{2 Hetdings, The headings used in fais Agreement are for converience of refersnce only and #re not
to affect the construction of or fo be aken into consideration in imerpreting this Agreement,

10. Offices; Multibranch Parties

{2) If Section 10(a) is specified in the Schedule as applying, each party flat enters into & Transaction
through an Office other than its head or home offics represents fo the other perty that, notwithstanding the place
of booking office or jurisaiction of'incorporation or organisation of such party, theobligations of such parry are
the same as if it had enlered into the Transaction through its head or home office, This representelion will be

deemed to be repeated by such parly on each date on which g Trgnsaction d into

1 35 entered into.
(b) Neither party may changethe Office through which it mekes and recelves payments or deliveries for the

purpose of a Transaction without the prior wriiten consent of the other party.

{c) Ifa pasty is specified as e Multibranch Party in the Schedule, such Multibranch Party may make and
fecaive payments or deliveries under any Transaction through any Office listed in the Schedule, and the Office
through which it makes and receives Pzymenis or defiveries with respect to 2 Transzction will be specrfied mn the
relevant Confirmation.

1L Expenses

A Defauliing Party will, on demand, indemnify and hold harmless the other party for and egainst all reasonable

out-of-pocker expenses, mcluding legal fees and Stemp Tzx, incurred by such other party by resson of the
Entorcement and protection of jis ghts under this Agreement or any Credii Support Docunieni 10 which the
Detauliing Partyise paty or by reason ofthe early termiination of any Trensaction, inciuding, but not lirited to,

€031s of collzction,

12, Notires
communication in respect of this Agreement mzy be given in eny
manmer sef forth below (except that a notice or other con munication under Seotion 5 o7 § may nor be given by
t2csnnile tramsmission or slecironic messaging system) 1o the address or number or in accordance with the
electronic messaging sysiem defajls provided {see the Schedule) and will be deemed effective as indicated:-

{a) Effectiveness, Any notice or other

e,

() ifio writing and delivered in person or by couricr, on the date it is delivered;

(if) ifsentby telex, on the date the recipient’s answerback is received;

(3i1) if sent by facsimile fransmission, on the dete that transmission s recejved by a responsible
employee of the recipient in legible form (it being agreed that the burden of proving receipt will be on
the sender #nd will not be met by a transmission report generated by the sender’s facsimile machine);

- ——{iV) ifsent-by-cermified or registered mail (airmal), if overseas) or the equivelent {relurn receipt

requesied), on the datwe that mail is delivered or its delivery is atiempted; or

£ 5Vsi=n QQ_@g_daie_tbat_eiecimnic_naessage_iSJ@c@iuzd

unless the date of that delivery (or aftempred delivery) or that receipd, as applicable, is not a Looal Business Day
or that communication is defivered (or attempted) or received, as applicable, afier the close of business on a
) Locel-Business Day, in which case that communication shall be deemed given end effective an the first
following day thet is a Locel Business Day.
the other change the address, telex or fesimile

) Change of Addresses. Rither party may by notice to 1 ; .
- number or electronic messaging system details at which notices or other communications are fo be given to it,
12 ISDA® 1992
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13, Goversiag Layw and Jurisdiction
(a) Governing Lay. This Agreement will be governed by and construed in accordance with the law
specified in the Schedule. )

()] Jurisdiction. With TeSpeRt fo zmy sulf, actior ar procesdings relating 1o this Agreement
(“Proceedings” , each perty irrevocably - )

(5)  submits fo the jurisdiction ofthe English courts, it this Agreement is expr essed 10 be governed by
Egplish law, orio the hon-exclusive jurisdiction of the courts ol the Siafe of New 'ﬁnor}_: anc the Um.Iﬁ.d
States District Court located in the Borough of hianhaten i New York City, if this Agreement is
expressed to bs govemed by the Jaws of the Stare of New York; and

(i) waives B0y objection which it may have ar any time o the iaying of venue of any Proceefimgs
brovght in =ny such tourt, waives any claim that such Proceedings have been brought in en
nconvenient forum and further waives {he right to object, with respect to such Proceedings, that such
couri dogs nor heve any jurisdiciion over such party,

ther party from bringing Procesdings in any other jﬁuﬂsd}cnon (outside, if
this Agreement is expressed 1o be governed by English faw, the Contracting States, as defined in Section _]r (3)of
the Civil Jurisdiciion end Judgments Act 1982 or any ynodification, extension or re-enactment thereof for ﬁas
time being in force) norwill the bringing of Proceedings in any one or more Junisdictions preclude the bringing

of Proceedings 1p ziry other jurisdicuon

Nothing in this Apgreement preciudes ei

(&) Service of Process, Bach parly itrsvocably appoints the Process Agent (i any) specified opposile its
name in the Schedule ip receive, for it and on fis behalf, service of process in any Proceedings. If for 2my reasan
any party’s Process Agent is unable 1o act as such, such party will promptly notify the other pariy and within 30
days appoint 3 substifure Process agent acceptable 1o the other party, The parties firevocably CONSERLIG service
of process given in the fMERNET provided for notices in Section 13, Nothing in this Agreement will effect the
right of either bariy 10 serve process in zny other manner permitied by law.

(4 Fatver of Iy aiiies, Bach pary irrevocably waives, o ihe fullesi extent permited by applicable law;
Withrespect to iselfand ite revennes and assers {(irespective oF their use or imended use). a_i_? HnInIy on thg
grounds of severeignty or orher simalar grounds from () sult, (31) junisdicrion of AOy court, gu) selief by way of
injunction, order for specific performance or for recovery of property, (iv) attachment of its assets {whether
before orafter judgment) and {v) execution or enforcement of any judgmenito wiich if or its revenues or asseis
might otherwise be entitied in eny Proceedings in the courss of any jurisdiction and ;rrewcg'b}y agrees, £ the
extent pemmiired by applicable law, that it wiil not claim any such smmunity in a5y Procesdings.

14, Definitions

Asused n this Agreement:-

Additional T erimingtion Event” has the meaning specified in S=cton (o).
“Affected Pariy” has the meaning specified in Section (b)),

“Affected Transactions” means {8) with respect to any Termination Byent consisting of an Jilogality, Tax Event
or Tax Byent Upon Merger, all Transactions s fected by the occarrence of such Termination Event and (&) with
respect to any other Termination Event, ell Transactions.

“AffHlinte” means, subject o the Schedule, in relation o any person, any entity controlled, directly or indirectly,
by the person, any eatity that confrols, directly or indirectly, the person or any entity directly or indirectly under
cormmon control with the person, For this purpose, “control” of any entity or person means ownership of

majority of the voting power of the entity or person. =

-

"Applicable Rate” means:-

13 ISDA ® 1992




- el

33 ] > 1 T na sar ,
deliverable (orwhich would have been but for Section 2(=)(ii1) by

() in respect of obligations payable o

& Defanling Party, the Defenk Rat- .

) inrespect of an obligation to pay 2n emount under Section 6(c) of cither party from and efier the date
1 Section 6(d)(i)) on which that amown is payable, the Defaull Rate;

(determined in accordance wit!

(© in recpect of gl other obligations payeble or defiverable {or which would have been but for Section

2(2)(iii)y by 2 Non—dcfau}(ing Party, the Nor-defaulr Rate; and
{d) inall other ceses, the Termination Rate,

"Bitrdened Pargy” has the meaning specifisd in Section 5(b).

execution or ratification of, or any change in or

“Change in Tax Law» meens the enactment, promulgation, :
W) that ocours on or afier the date

amendmen fo, 2ny law (or in the application or official interpretation of anylz
on which the releyant Trensaction 15 entered inrn,

“consent” inchudes » consent, approval, action, authorisation, exemption, notice, filing, registration or exchange
ConIro) eonsent.

“Credu Everny Upor Merger” hes the meaning specified in Seciion 5(b)

"Credit Support Do camien{” mezns any agreement or instrnent that is spec:fied 25 such in this Agreement

"Credit Support Prg vider” has the meaning specified in the Schadule,

ithout proo?or evidence of eny actual cosi) 1o the

“Defuuit Rate” means 2 raie per annum equal 10 the cost (wi c
ding the relevent amount plus 1% per annum

relevant payee (zs certified by i) 31 11 were 30 fund or of fin

"Defauiting Parfy” has the meaning specified in Section 6(a).

"Early Terminagton Dare meaps the date determined in accordance with Section 6(a) or 6{(b)(v)

“Eveny of Defanii” has the meaning specified in Section 5{(2) and, if applicable, in the Schedule,

legalizy” has the meening specified in Seption 5(b).

“Indemnifiable Tax" mesns aity Tax other than a Tax that would not be imposed in respest of 2 payment under
this Agreement but for 8 present or former connection between the Jurisdiction of the government or taxa%ton
euthority imposin g such Tax and the recipient of snch baymeat o 2 person relaied {0 such recipient (including,
withour fimitation, 5 connection arising from such recipient or related person being or having been & cimzen or

resident of such Jurisdiction, or being or having been Organised, present or engagad in a trade or bus:mcss in
fixed place of business in such

such jur.isdicﬁon, or having or baving had a pemmanent establishment or z
Jurisdiction, but excluding a connection arising solely from such recipient or releted person having executed,
delivered, performed its obligations or recejved = payment under, or enforced, this Agreement or a Credit

Support Documen £3.

“ne” inclades any treary, law, rule or regularion {as modified, in the case oftax maiiers, by the prafﬁcﬁ ciany
Televant governmental revenus awthority) and “Iswin!® and “unlawfnl” will be construed accordingly, .

v on which commercial banks are open for businegs

"Local Business Day” means, subject to the Schednie, g da .
(Lmlgiiﬂgieﬁi_n_gm@@gﬂj:@ﬁ@ge_@_ﬁ@ém_c@sﬂgﬁepQsiYSJ {#).in relation fo any obligation under
Seption 2(s)(D), in the place(s) specified in the releyant Confizmation or, if not so specified, as otherwise agreed
by the parties'in writing or determined pursuant to provisions contained, or incorporated by reference, in this
Agreement, (b} in relafion to any other payment in the place where the relevant aceount is located and, if
different, in the principa financia] centre, ¥ any, of the cursency ofsuch payment, (c) in r clation to any notice
or other communieat] on, including notice contemplated ynder Section S(2)(), in the city specified in the eddress
for notice provideg by the sscipient and, in the case ofa notice contemplated by Section 2(b), in the placeswhere
the relevant neyy account is to be located and (d) In relation to Section 3{8){(¥)(2), in the relevant Jocations for

performance with respeet 10 such Specified Transaction,
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ted Transactions, as the case mazy be, and
apaity, the Termination Currency Bquivalent o7 an amount that parry reasonably determines in ggod fa.{th Io‘%?a
its toizl Josses and cosis {or gain, in which case expressed as & negafive number) in conneetion with this
Agreement or that Terminated Transaction or group of Terminated Transzctions, s the case may be, including
any foss of bargain, cost of fimding or, et the election of cuch party but withour duplication, Joss or cost incurred
a5 & resolt of its termineting, liguidating, oblaining or ressiablishing any hedge or related trading position {or
any gain resulting from any of them). Loss includes losses and costs {or gains) in respect of any peyment or
delivery wequired 1o have been made {assuming satisfaction of each applicable condition precedent) on or before
therelevarm Early Termination Dare and nof mede, £XCept, 5085 10 eyoid duplication, if Secfion 6(3}(1)‘( Por {3)
Or 6(e)(i1}(2){A) applies. Loss doss not inchide 5 pariy’s legal fees and out-of-pockst expenses refered o under
Section 11, A party will determine its Loss a5 of the relevant Barly Termination Date, or, if that is not
reasonably precricable, as ofthe earliest date thereafter pg is reasonably pracucable. A party may {but ﬂé‘—ﬁ{j not)
determine its Loss by reference to quotations of relevant raies pr prices from one or more leading dea .lﬁf sin the

relevant markets,

“Loss” means, with respect o this Agreement or one omore Termina

ith respect to one or more Terminated Transactions and » party making the

delermination, an amoun; determined on the basis of quotations from Reference Markef-makers, Fach quolation

wiil be foran amount, if any, that would be paid to such parly (expressed as a negative num%)cr)' or by such party

{expressed as s posilive number) in consideration of anagreement behveen suck party (taking info account any

eXisting Credig Support Document with Tespect 1o the obligations of such party) and the quoting Reference

Market-maker 1o enter into a fransacrion (the “Replacement Transa ction™) that woujd have the e}'feci_ of
Ppreserving for such paxty the economic equivelent of 21y paymeat or delivery (wna—fh;r the unqcﬂy} ng
obligetion was absoliie Or contingen| and assuming the satisfaction of each applicable condzéion‘prectaen{) by
the pernes under Secij on 2{a)(i} in respect of such Terminated Transaction or group of Temminated TTE‘:'JSBCUGRS
that would, but for the ocowrtence of the relevang Barly Termination Deatz, have been required after that date.' Far
this purpose, Unpaid Amounss in respect of the Terminated Traasacrion or group of Terminaled Transaciions
are 10 be excluded but, without limization, #ny peyment or delivery that would, but for ihe 1:elevan} Early
Termination Date, have been required (assuming satisfaction of each applicable condition pr&%ax?nf} afier that
Ezrly Temmnination Date is to be inclided. The Replacement Trensaction would be sub jeol to such
documentation as such party and the Reference Merket-make; may, in good faith, agree. The party making Th?
determination {orirs 2gent) will request each Reference Market-maker 10 provide its gquotation 1o the exien
reasonzbly practicabie as of the same day and time (withour Tegard {o different time ZOTES) 0N OF 85 8009 as
Teasonably pracricable after therelevant Early Termination Dase, The day gad ime as of \_vbzch f’hcse guotations
82 10 be obtained will be selected in good faith by the pary obliged romake a determination under Section 6(e),
and, ifeach party js so obliged, afier consulation with the other. If more than three quotstions sre provided, the
Market Quotation wiil be the arithmetic mean of the quomtions, without regard to the quotations hg‘mg the
highest and Jowsst values. If exactly three such quotations are provided, the Market Quotgi;on will be the
quotation remaining after disregarding the highest and lowest guotations, For this purpose, if more 133_51{) one
quotation has the same highest value or lowest value, then one of such quotations shajl be disregarded, 1f Tewer
them three guorations are provided, jt will be deemed that the Merket Quotation in respect of such Terminated

Transaction oy &roup of Terminated Transactions cennot be defermined,

"Non-defaulf Rate” means rate per anoum, equal to the cost {svithout proofor evidence of any aciual £os) 10
the Non-defaulting Party {as certified by it) if it were to fund the relevant amount,

“Marker Quotation” means,

“Non defuniting Parey” hss the meaning specified n Section £(a).

“Offfce” means & branch or office of a party, which may be such pary’s head or home office,
the giving of potice or the lagse of time o5 both,

“Potentinl Event of Defunls” means any event which, with

wauid‘co‘n‘sfimic‘an‘Evcni‘o’f Defain—
“Reference Maorket-mphers? means four Jeading dealers in the rele : : . i
determining s Market Quotation in good faith {8) from smong dealers of the highest credir standing \Z i
satisty ail the criteria that such pariy appfies generally af the time in deciding whether to offer or to make an
extension of credit and {b) 10 the extent practicable, &

Relevant Jurisdicrion “means, with respect to a perty, the jurlsdistions (2) in which the party is incorporated,
rough which the party is

oigenised, managed and cop trolled or considered to have its seat, (b) where an Office thu
s ISDA ® 1992




s . - YN s it . ~ thi atar in
acling ior purposes of this Agreement is located, {c} in which the party execuies this Agreement and (d) i
relation to any payment, from or through which sugl; peyment is made.

4 . T iz 4 M 2 = ;
“Scheduled Payment Date” means  deto on wikich a payment or delivery is fo be made under Section 2(2)(i)
with respect io g Trenszaction. -

. | . C . . 3 ; hni igh
“Ser-5/7 means set-off, ofiset, combination of accounts, nght of reiention or w xihhqldi‘ng or similer rﬁiﬂgi.{tﬁ;
requirsment to which the payes of an amount under Section 6 is entitied or subject (whether ansmg meuer 1

- . - . . - S M or 3
Agreement, another coniract, applicable law or otherwise) that is exercised by, or imposed on, such payer.

' . P S " £
"Setllerment Amonnr” means, with respect fo a party and any Barly Termination Date, the sum of:
s e 5
{a) the Termination Currency Equivalent of the Market Quotations (wvhether positis & or negafiy c) LOé C:gg
Terminated Transaction or group of Terminated Transactions for which & Marke! Quotation is determined;

2 Loem
(b)  suchparty’s Loss {whether positive or negative and without reference fo any Unpaid Amounts) for each

. - — . . . ot s Fot T e
Terminated Trznsaction or group of Terminated Transactions for which a Market Qyoigxla? fﬂé):éeba
determined or would not (in the reasonable behef of the party maxing the determination) pro

commercially reasonable resplf,
“Specified Enfiy” hes the meanings specified in the Schednle.

: : 3 fonii ; t ingent
“Specified Indebledness” means, subject to the Schedule, any obligation (whether present or fuure, cont ngen
or ofhenvise, 25 prineipal or surery or othenvise) in respect of borrowed money,

“Specified Transactivn” means, subject to the Schedule, (2) any transaction (1'nc!udmg an ageemene i,'!ihr
Tespecd iherelo) now existing or hereafier entered into between one perty to this Agreem ent {or 27y »f
Support Provider of such party or any applicable Specified Entity of such party) and 113’3 oLier party go ;’li
Agreement {or any Credi Support Provider of such other Dany or any applicable Speci Bed Entity of suc, Gdale.,
party) which is g rate swap transaction, basis swap, foryvard rate trapsaction, commodity swap, commo ’c J
oplion, equity or equity index swap, equity or equity index option, bond option, inlerest rate option, iogt‘?‘an
exchange Tansaction, c2p {ransaction, floor iransa ction, coliar tmnsactxcm,' currency swep fransa ii?l},
Cross-currency rate swap irensscrion, currenicy oplien or sny other similar i ensaction (including any option Wi
respect {o any of these transactions), {b) any combination of these transactions and (¢} any other rensaction

identified a5 2 Specified Transaction in this Agroement or the releyant confirmetion,
“Stamp Tax” means any slamp, registration, documeniation or similar fex.,

- . . F o re {includine
"Tex” means ary present or future 1ax, leyy, rmpost, dufy, charge, assessment or fee of any :tzﬁm{s ’{gncr’»;gleﬂ;t
mierest, penalties and adg itions thereto) that is imposed by any government or other fexing au ﬂoritizxm T
of any payment under this Agreement other thap g stemp, regisirafion, documentation or similar .

“Tex Event” has the meaning specified in Section 5(b),

“Tax Event Upon Merger” has the meaning specified in Section 5(b).

"Terminated Transactions” means with respeet fo any Early Termination Date (p) if resultmg‘gg;? ](52

Termination Event, all A ffected Transactions and (b) if resulting from g0 Bvent of Defeult, all Tr: af}sﬁc_‘ D
the notice designating that Barly Termination Date

either case) ineffect imm ediately before the effectiveness of 131 B :
(or, if “Automatic Early Termination” applies, immediately before thet Eerly Termination Date),

—_

“Termination Currericy” has the meaning specified in the Schedule.

“Termination Currency Egquivalent” megns, in respect of oy amount denomineted in the 18123;_1;1231061;
Currency; such Termj nstion Currency amowunt and, in respect of any amount d?nognznated ina oun;en 3 eglb
than the Termination Currency (the “Other Currency™), the amount in the Termination Cuncn_cy dgtvr g? m ency
the party making the relevant determingtion as being required to purchase such amount of such Other uxgp} j:;f
as at the relevant Early Termination Date, or, if the relevant Market Quotation or Loss (as the cas}e maT};] & spot
determined &s of a later date, that Jater date, with the Termination Currency at the rate equaf to b Otger
exchange rate of the forej gn exchange agent {selected a3 provided below) for the purchase of suc

ISDA ® 1992
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CQurreacy with the Termination Currency at or abour 11:00 5. {m tha gty in which such Toieign exchenge
agent is located) on such dete &s would be customary for the determinanon of such a rate for the purchese of
such Other Currency for value on the relevant Early Termination Date or tha! Jater date, The foreign exchange
agenl will, if only one party is obliged to make a determination under Section 6{¢), be selecled in good feith by

that party end otherwise will be agreed by the parties,

“T erminintion Event” means an Hlegality, & Tev Bvent or a Tax Event Upon Merger or,
appliceble, & Credit Bvent Upon Merger or an Additional Termination Event,

if specified to be

"Terntinarion Rite” means arate Fer annum ejual to the arithmetic mean of the cost {without prooTor evidence
of any actual cost) 10 cach party (as certified by such party) if 1t were to fund or of funding such amounts.

“Unpaid Amounts” owin g to any party means with respect to an Early Termination Date, the sggrepate of (a) in
respeet of 2l Terminated Transactions, the amounts that became peyeble (or that would have become payable
but for Section 2=)E0) to such party under Sectio 2{2}{1} on or prior to soch Eerly Termination Date end

. erminated Transaction, for
Id have been but for Sechon 2(a)( 1if)) required 1o be

which remain unpeid as at such Early Tennination Date and (b) inrespect of cach T

each obhgation under Secrion 2(a)(1) which was {or won

seftled by debvery to such Pparty on o1 prior 1o such Barly Termination Date znd which has not been so seitled as
at such Early Termination Date, an amount egual o the fair market value of {hat which was {or would have
been) required io bs delivered as ofthe originally scheduled date for delrvery, in each case together with {iothe
extent permited under appliceble l=w) i ierest, in the currency of such amounts, from {and including) the daie
such emounts or obligations were or would have been required to hsve been paid or perfonned to {but
excluding) such Early Termination Date, at the 2ppliceble Rate. Such amounts of mterestw:ll be caiqu]ated on
the basis of daily compounding and the actual number of da ys elapsed The fair marker value of any Obﬁg&tfon
referred fo in cjauss (b) above shail be reasonably determined by the party obliged 1o make fhe determination
under Section 6{e) or, if each party is so obliged, it shall be the average of the Termunation Currency
Bruivalents of the Tair market values reasonably determinad by both panies,

N WITNESS W, HEREOF the parties have execuied this document on the respective dares specified belowy with
efizer from the date specified on the first page of this document.

OCEAN 4660, LLC

COMERICA BANK

s
L7
%"7 /4/(/“(67
By:
Neme: Greg Yovan

Title:  Vice President
Date; Jamuary 25 2008
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SCHEDULE fo the 1992 Mester Agresment
{Mulricurrency-Cross Border)
Dated ag of Jenuary 235, 2008 :

betiween COMERICA BANK snd OCEAN 4654, LLC,
(“Party A7) (“Party 57)

Pari 1 T
Termination Provisions

In this Agreement:

(e

@

(&)

B

®
Gy

“Specified Enfity” mezans inrelationio Party A -NOT APPLICA LE, and inrelation to Party B
—~ Affiliates,

"Speeificd Transeotion” W i in Section 14 of his Agreomeni.
The “Cross Default” provisions of Section S(e){vD) will apply not o Party A and wili apply to
Pary B,

ion 14 except that such werm

“Specified Indebtedness” wil] have the meaning specified in Sect
ordmary course of a parfy's

shall not include obligations ir. respect of deposiis received in the
benking business,

“Threshold Amount” means:
Witk Tespect o Party A - not zpplicable.
with respect 10 Party B - an amount squal 30 U.S. $10,000,

The “Credit Event Upon Merger” provisions of Section 5(b)(iv) will apply 10 Party A and to
Perty B.

The “Anfomarice Early Terminafion” provision of Section 6f2) will only apply to qug' A «?}d
fo Party B if the laws of 2 Jurisdiction other then the Jaws of the United States appilesam inis
Mastes Agreement, the Crediy Support Annex, or the colleteral under tne Crediz Support Annex.
Fayments on Barly Termination for the purpose of Section 6{(¢} of this Agreemeni - Sceond
Method and Market Cuotation will apply.

“Termination Currency” means Uniteg Statss Dollars.

Additiongl Termination Eyent means in relstion to Party A - NOT APPLICABL@, anq in
relation io Parly B — each of the following events: () Party A may, af its sole ﬁ:scre@zon,
terminate this Agreement or sy Specified Transaction, by giving five (5) days prior writien
nolice 1o Parry B which notice shal] specify the Barly Termination Date; or (1) if Pariy A deems
Hselfinsecure, believing in good feith that the prospect of pgymment ynder, or perform anee of, this
Agreement or any Specifieq Transaction is materially impaired or Party A fears deterioration,
removal or waste of any of the collateral under 2ny Credit Support Documents, then Party A

may, at its sole discretion, provide writden nofice pf termination of this Agreement or my

Specified Transaction to Party B which notice shai] specify the Barly T ermination Date, In case
of apy Additiona] Termination Bvent gnder this Section 1{h), each party will be cans;g&rcd an-

L

- A P‘Fpof.bﬂ,p_qrj}r -
T AFapted Horto,
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O o

)

{c)

Seclion S(B)(iv) is hereby defeted in its entirety and 1eplaced by the following:

"Ca=dit Event Upon Merger: If “Credit Bvent Upon Merges™ is specified in the Schr;d:aie‘ 8S .
2Pplying to the party, such party {("X"), any Credit Support Provider of X or any appliceble
Specified Entity of X consolidates or &melgamates with, or merges with or into, or ﬂ]} or
substantially all its assets and/er voting stock is transferned o or tomes under the practics],
benefinial, or effective control of, another erifity, or reorganizes, incorporates, reincorporetes, or
reconstitutes infe or as, another entity and such ecifon does not constitute an event dcscnb.ad in
Section 5(a)(vili) but the oreditworthiness of 1z resulting, surviving- or transfere; enity is
meterially weaksr than rthat of 2, such Credit Supvort Provider or such Specified Enli.l}/, as lhﬁ
case may be, Immediately prior 1o such aciion {and, in such event, X or resulting entity, or its
SUCGESSor or lransferes, gg appropriate, will be the Affected Party) (for purposes hersof, if
Moody's Invesiors Service, Inc, ("Moody's”) or Standard and Poor's Corporation (“S&P”)
mamiains a long term unsubordinated debt rating of the party, maleriglly weaker means below
Bae2 by Moody's and BBB by S&P);” or

Section S{a)(viiy{ D ishereby amended by inserting afier the word “amslgamation” the fallowirg
wards: “, transter, Teorganization, incarporation, reincorporation, reconstitution,”,

Section S{a)(viii) is hereby amended by deleting and replacing, In jis entirety, the introductory
paragraph by the following:

*“The party or any Credit Support Provider of such party consolidates or amalgamates with, or

merges inlo, or sll or substentially al] its asseis znd/or voling stock. is transferred to or comes
under the pracrical. eneficial. or effective control of, anofher entity, or TE0rgANizes,
im:orporaies, TEMCOTpoTaALes, or Teconstitutes inio or as, znother entity and, ot the time o'f such
consolidation, amal gamation, merger, fransier, reorganization, incorporztion, reincerporation, or

reconstitufion: ™

Part2

Tax Representations
Payer Tax Represeniations. For the PUrpose of Section 3(e), sach pariy, for itself zspr;asems
that i1 is not requised by any applicable law, as modified by the practice of any relovant
govermmentel revenge authority, of any Relevan: Junsdiction to make any deduction or

withholding for or on accouni of eny Tax from any payment (other than jmerest vader Section
2(e) or 6(A)) to be made by it to the other party under this Agreement,

In making this representation, each Pariy is relying on:

{® the aceuracy of sny repressntation made by the other psrty pursuent to Section 3(B;

{iH the satisfaction of the agreement of the other party contained in Section 4(z)(i) or
Section 4()(ii1) and the accuracy and effectiveness of any document provided by the
other party pursuant 1o Section 4(a)(i) or Section 4{a){jiiy; angd

(B the satisfaction of the Bgreement of the other party contained in Section 4(d),

provided that it shallnot be g breach of this representation where reliznee is placed on clause (ﬁ%
znd the other parry does not deliver & form or document under Section 4{a)({ii) by reason of

material prejudice 1o its legaj or comimercial position,

Payee Tax Representations. For e purpose of Section 3(f), Party A represents that it is &

banking association organized under the law of the Siate of Texas.
Party B represents that it is a

Payes Tax Representations; For the purpose of Section 3(9,
f Michigan,

limited liabiliry company organized under the Jaw of the State o

12/p4 AnnArbor_85430_7
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- © Part3
Agreement {o Deliver Documents

For ihe purpose of Seciion 4(a):

{a)
)

&

Party
reguired
o deliver
document

Party A
and Party B

Pary A
and Party B

Adgdresses for Notiees, For the purposs of Section 12{s) of this Agreement:

Cther documents to be delivered ere:

Form/Mocoment/Certificnte

Evidence reasonably satisfactory in form and
substance to the other party as to the names,
frue signatures, and suthority of its officers
and officials signing this Agreement or any
Confirmation

A copy of the ennual report for such party
containing audited or ceriified financial
steteinents Tor the most recently ended
financial year prepared snd eundited or
certified in accordance with accouning
principles, stzndards (if applicgble) and
practices generaily accepied and consisiently
appiied in accordance with the laws of such
party's junisdiction of incerporstion or
organization together with the relsted
audifor's or accountanis’ reports and
approvals {as the case may be)

Part4
Miscellaneous

Address for notices or comununications io Party A

Address:

Comerica Bank, Oakiec Difice Center
3551 Hamlin Road, MC 7272 -
Auburﬂ_}ﬁlls, Michigan 48326

. Tex forme, documents or certificates 10 be debivered are: None

Date by which
to be delivered

Upon exscution
of this
Agreement and,
if requesied,
upon execution
of any
Confimnation

As soon as
publicly
svailable

Covered
by
Section
3(d)

Yes

Yes

Atiention:

Facsimile Mo.

Global Capital Market Operations

Address for notices or communications to Party B

1204

248/371-6797 Telephone Mo: 248/ 371-6796

Anngsbor_85430_1
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Govern&ng Law. This A

Address; 30800 Woodward Rloomiield Hilis, MT 4830]

Authorized

Signer: Hanna Karcho

Phone # 248.645.5400

Fax#: 248.645.5015 .
Emsil; hkarcho@yshoo.com

Offices. The provisions of Section 10(z) will epphy to this Agreement

Multlbranch Party, For the purpose of Section 10(c) of this Agreement;

Party A isnot a Multibranch Party.
Party B is not & Multibranch Party,

Calculation Agent. The Caleulation Agent is Pariy A,

Support Document is not applicable in relation to Party A,

Credit Support Document: Credit
rty B and shail mean Letier Agreement

Credit Support Document is epplicable in reletion to Pa CHI
daied January 3, 2008, Security Agreement (All Assels) dated lanugry 3, 2008, Continuing
Collztere] Morigage dated Janaary 3, 2008, Guaranty by Hanna Kaicho-Polsell, Guaranty b)"
Remo Polsellj. Additionally, Credi Support Documents jneluces each agreement and
TBstrument, now or hereafier existing, of any Yind or namure which secures, guaranices or
otherwise provides direct or mdireet assurance of payment or performance of any existing o1
fature obligation of Parly B under this Agreement, made by or on beheif of &Ny person o entity
{including, without limiting the general iy of the foregoing, any credit or loan agreernent, nole,
reimbursement agresment, security tgreement, morigege, pledge agreement, assignment ofrents
or any other agresment or insirament granting any lien, security interesi, assigninent, ¢h arge or
encumbrance 0 secure any such obligation, eny guaranty, surelyship, leder of credif or
subordingiion agreemnsnt relating {o any such obligation and any other financizl sup)’zt?n
agreemean relaring 1o Party B or any Credit Support Provider) in favor of Party A or any of Iis

Affiliates.

Securily: Party B agrees that the security inferests in coliatera) grenied 10 Parfy A under th:c
foregoing Cregdit Support Documents shal] secure the obligations of Pany B io Party A under this
Agreement, To further secure the obligations of Party B under this Agreement, Party A may at

any time without prior notice or demand set off against any credit balance or deposit aceount
fhiliares, all or any part of the Pasty B’s

maintained with Party A by Party B or any of jis Af ! g i
obligations hereunder. Party B hereby grants 1o Perty A & sseurity inferest in and lien on &ny such

deposit accovmts, credir balance or other m oney.

Credif Support Provider: Credit Svpport Provider is not applicable in relation fo Party A

Credit Support Provider is applicable in relation to Pasty B and means Hanna Karcho-Polselli,
Remo Polselli and any other person or entity {other than Party B) that now or hﬁreaﬁer SECHTES,
guarantess or otherwise provides direct or indirect assurance of payment or performance of any
existing or frnre obligation of Party B under this Agreemczy_? or any Credit Support Document.

sreement will be governed by and construed in accordance with the

fmws of the State of M;j chigan (without reference to choice of Jat doctring),
Netting 6 Payments, Subparagraph (i) of Section 2(c) of this Agreement will not apply from
the date of this Agreement,

“AfTiate” will have the meaning specified in Section 14 of this Agreement.

12/04 AnnArbor_86430_1
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Other Provisions

ISDA Definitions. The 2000 ISDA Definitions (the “2000 Defmitions™), es published by the
Intemnationa) Siwaps and Derivarives Association, Inc, ("ISDA™), end the 1998 FX and Cuirency
Option Definitions {the “FX Definizions” and fogether with the 2000 Definitions, the
“Definit 1ons”), as published by ISDA, Emergi ng Marke!s Traders Association and The Foreign
Exchange Committes, each as hereinafler amended, are incorporated by reference into this
Agreement gs i fully set forth herein ; provided, however, unjess olherwise agreed in wrifing by
the parties, the FY, Definitions shali apply only with respect to FX Transactions and Currency

Option Transactions,

Inconsisten ¢y, Unless expressly proviged otherwise, in the evenl of any inconsisiency benyeen
any of the documents {isted below, the document listzd first will prevail: (i) the Confirmetion;
(i) the Schegule; {iif) the printed form of ISDA Master Agresment; and (iv) the Definitions
{including: {1} the FX Defmitions, s applicable and (2) the 2000 Definitions). -

Representeations. The following is added &5 2 new Section 3(z)(vi):

“{vi) Independence, For any Releyant Agreement (defined below), (i) it acts as principal and
not as agent, (ij) it acknowledges that the other party acis only a1 arm's length and is not jts
agent, broker, advisor or fiduciary in 2y respect, and any agency, brokerage, advisory or
fiduciary services that the other party {orany ofits affiljates) may otherwise provide o the party
{or to any ofiis affiliates) excludes the Releyant Agreement, (ifi) it is relying solely upon iis own
evaluation of the Relevam Agreemen; {inclnding the present and future results, conseguences,
risks, and benefiis thereof whether financial, accounting, tex, legal or otherwise} and upon
advice from its own professionel advisors, (iv) it onderstands the Relevant Agreement and those
risks, has determined they are appropriate for it, 2nd willingly assumes those risks, and (v} it has
aotrelied and will not bs relying upon any evatostion aradyice (including any recommendation,
opinion, er Tepresentanon) fom the other paty, its affiliates oy the representatives or advisors of
the other party or its effiliates (except Tepresentations expressly made in the Relevant Agreement
or an opinion of counse] required thereunder),

"Reievan:&gz—eemcnt”mcans this Agreement, each Transaction, each Confirmar; on, eny Credit
SupportDoc:—:vmcm, and any agreement {(including Bty amendment, modification, fransfer or sarly
termination) between the Farties relating therets or o any Transaction,”

Additionsl Agreements, Bach of Party Aand Party B, if applicable, hereby further covenants
and agrees that at a]] times during the term of this Agreement it will continuously include and
maintain as part of the official written books and records this Agreement, this Schedule and all
other exhibits, supplements, and attachments hereto and documents incorporated by reference
herein, g Confimmations and evidence of gl necessary approvals. In addition to any other
femedies which the other perty ma-hiave under this Agreement or otherwise, if it breaches or
defaults on #ny of its obligations sef “forth in this subparagraph {d), the pther party shall be
entitled 1o 8ppIy o any court of competent jurisdiction for an order requiring specific
performance of such obligations, and the defaulting party shall nof contest ey such application

and shaj) comply with any such order.

12104 ANNAThOr 8843017
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Sct-off. Any Amount {the “Eerly Termination Amount”) payable fo one party (ths Payee) by the
other party (the Payery under Section 5{e), in circumstances where there is & Defauliing Party or
one Affecied Party in the case where s Termination Byent under Section 5(b)(iv) bes oceurrsg,
will, a7 the ophion of the party ('X") other then the Defaiting Party or the Affecled Party (and

\5’i1‘i}ou1 prior notice {o the Defeulting Party or the Affocted Party), be reduced by its sei-off
agamst any amouni(s) (the “Other Agrecment Amount”) payable (whether at such time or in the
e to the Payer (imespeciive of the

feture or upon the DECUITence o'a conlingency) by the Paye
currency, place of payment or beoking office of ihe obligation) under any other agreement(s)

between the Payee and the Payer or insmument( 5) or undertaking(s) issued or executed by one

party 1o, or in favor of) the other panty (and the Other Agresment Amount will be discharged

promptly and jn ai] respects to the exrent it is 5o set-off). X will give notice to the other parly of
£ny sei-off effecied under this paragraph. Forthis purpose, either the Early Termination Amoiun

or the Other Agreement Amount {or the relevant portion of such amounts) may be converted by
Aintothe Cwrency inwhich the other is denominated o the rate of exchange at which such party
would be able, acling in e reasonable manner and in good faith, to purchass the relevant smount
of such turrency. 3fan obligation is unascertained, X may in good faith estimare that obligation
BLd sei-off in 1sspect of ihe esiimare, subject w the rejevant parly accounting 1o the other when
the obligation is asceriained. Nothing in this peragraph shall be effective 1o creaie a charge or
oiber Security inierest, This paragraph shail be withow prejudice and in addition to any right of
sel-off, combination Ol"acccunis; lien or other right to which any party s ef any {ime othenvise
entitled (whether by operation of law, contract or othenyise).

Local Business Da y. Insteed of the meening specified in Section 14, “Local Brsiness Day”
;}eans & day on which Party A and commercial banks are open for business in the City of Detroit,

ichigan,

Jurisdiction. Section 13(0)(F) shall be deleted and replaced with the following:

f‘(i}._ submils {0 the non-exclusive jurisdiction of the courts of the State of Michigen and the
United States District Court located m the City of Detroir, Michigan; and”

Ty A may transfer its rights end obligsations under this
Agresment, in whole or it part, to eny other A ffilinic of Pariy A provided that such assignment
will not give rise 1o & Terminarion Byent or an Event of Default with respect to either Party A or
sueh sssignes of Perty A. Each party further agrees that Party A may share any information
toncerning Party B with any Afiiliare, Party B may not transfer irs rights and obligations under
this Agreement without the prior written consent of Party A,

Transfers, The paries sgree that Pa

Recorded Conversations, Each pary may electronical ly record any and all telephone
conversations behween itself and the other Pariy in connection with this Agresment {ncluding
any Transaction) and agreesthar sy such recordings may be submitted in eyidencs to any court
Orin any proceeding for the purpase of establishing any matters pertinent thereto.

Condition Precedent to Payments to the Defaulting Party, All obiigations on a non-
defaulting party ("X”) and any Affiliate of X under this Agreement, any Specified
Transaction with the other Party (“Y*), and any other matured or liguidated objigationto Y,
are subject {o the condition precedent that Y shall have performed al] of its obligations fo X
and any Affiliate 67X under this Agreement, any Spesified Transaction with X, and all other
matured or liguidated ob] igations of Y, whether or not contingent and regardless of the
currency, place of Fayment, or booking office of the obligation,

12/04
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PARTY A AND PARTY B ACKNOWLEDGE THAT THERIGHTTO TRIALBY JURY
ISA CONSTITUTIONAL ONE, BUT THAT IT MAY BE W AIVED UNDLR CCRTAIN
CIRCUMSTANCES, LACH PARTY, AFTER CO NSULTING (OR HAVING HAD THE
OPPORTUNITY TO CONSULT) WITH COUNSEL OF THLIR CHOICE, KNOWINGLY
AND VOLUNTARILY, AND FOR THEIR N{UTUAL BENLFIT, WAIVES ANY RIGHT
TO TRIZL BY JURY IN THE LYENT OF LITIGATION REGARDING THE
PERFORMANCE OR ENFORCERIENT OF » ORIN ANY WAY RCLATED TO, THIS
AGRELMENT, IF PARTY A AKD PARTY B ARE PARTIES TO AN AGREEMENT
THAT CONTAINS A JUDICIAL REFERENCE EROVISION, THEN THE TERMS OF
SUCH PROVISION AREHLRERY INCORPORATED INTO AND MADE A PARTOT
THIS AGREEMENT AND INTHE EVENT THD JURY TRIAL WAIVER SET FORTH
ABOYE IS NOT ENF ORCEABLE, TRE PARTIESELECT TO PROCEED UNDER THE
TERMS OF THE J UDICIAL RCFERLNCE PROVISION

COMERICA BANK OCEAN 4660, 1.LC

oy o

B)’ )
Neme  Greg Yovan N 2nne Karcho
Title  Viee Pres deny Tf 1e Mémber
Datc January 25 2008 Date
/
v

AnnArbor 88430 1_ _ _




Confirmaticn
Date Januavy 25 2008

G Ocean <8B3 lic
Alienuon Hanns Karcho
Phone = 243 525 5200
e 248 845 5015

From COMERICA BANK

Subject Swap Transaction (Rer SW1ssg)

conarmons oi the swap
en

The purpose of this COMMUNICZU07 1S 10 set forth the terms and

Uansachon entered 1nto on the Trade Daie referreg 16 below (the “Swap Transacuon®) bemwe
{("Paty BY), This communicauon

COMERICA BANK ("Party £7) ang OCEaN £680 LEC{(
consunres 2 "Confirmation” es referred o ir me Swap Agreement specified below

This confimmauon subplemenis forms pam of and 15 subjeci 1o e Masrer Agreement
dazed January 25 2008, banwean Pary A and Pamy B (the "Swap Agresment™) All provisions
conained in, or incorporarad by reference 1o such Swap Agreesmeni shall goven this
Confirmauon ExCept 2s expressly moarfed below

Pary 4 and Pary B ezch 'epresent mat entenng inro the Sw ap Transacuon s
Fuinonzed and dpes notviolate any faws Of 1is junsajcuop of Organizano™ Of resiuence or me
s of any agresment {o which 1145 a pary, 1ihe

ana 1t has reached s own conclusions abou
Swap Transacnon and any jegal, regulatory, tax BCCOUNTNG of 8CONDMIC CONsequances ansing
d that the Swap Transacaon

from the Swap Transacuon, and has concidde Is sunable in lighr of
iIs owWn evaluanon of the Swap Transacron 8na g5 own financial capabiliies and sophisticanon

Provisions contained in me 2000 1SDA
ssocizuon, Inc ) (The
O0s and provisions and

This Confirmaton Intorporates the definmons ano

Definmmons (as published by the Intemationa] Swaps and Dervanyes A

"Definmons™  [n the EVeNt of any inconsistency betwesn those definrh
~ this Connmabom, s Confirmation will govemn




LT, Y
Pawcular 8y, ap Transacaon 10 wWhich s cenfrmeton relz s are 25 10 lpwrs
i Pary 4 CONERICA BANK
- i Pary B — OCELN &880, LILC
- Inimal 1ist V

onal Amounr

Nouonz] schedyle

FIXED a MOUNTS-
—= AMOUNTS-

Yer Paymens Dares {or,
3es, If Daj
7 Payment apnjes ]

Fixed Raie

Fixed Rate Day
Count Fracuon

FLOATING AMOUNTS.
ke AMOUNTS:
Flozung Rate Payar

ayed Paymans or

$10 850 000 00 UsD

Se= Schedule A — Dates wy

the Moarfied Foliowing Bus;
Convenuon

ladjus: according tp
ness Day

January 25 2003
Februany 1. 2708

February - 207+ sLbjec 10 ajustnen;

In accoraance v the Modried Following
Business Day convenzon, with fespect o
2 New York ang Lonaon Banking Day

OCEAN zs30 Lic
{Pary B]

Monthly on the 1gr ozy of sach month

Commencing larch 01, 2008, through znd
Including the Terminauon Date, subjecr 1o

adjusimens 1n actoroance wmn the Medrfeg
Following Business Day Convennon

3 40%,

-

Actal / 360

COMERICA BANK
[Pamy A]



Floaung Rate Payer Payment Das

A7
aJ

Penos End Dates, Delayed p
or Early Payment apphes)

Floatng Rate for inmal
Pengd

Floating Raze Opuon
Designateq Maturzy-

Floatmg Rare Day
Counr Fracuon

Ressy Dates

v

Business 2ys

Calcu.’aﬁon

Agent

Offices.
Paymeny insTructions for P

3

esfor

ment

oy A

ent instructions for Party B in:

WMonthly on the 1st day of each month,

tommencing March 01, 2008, through ang
Inziuding e Termination Dare, subjecr to
adjustmsni n accordance with the Modified

Following Business Day Convention

TED

USD-LIBOR-BBA

One (1) month

Actual / 350

each Flosung Rae Payer

The first day of
Caleulanon Perog

New York ang Longon

Comence Bank

—

pranch Party
b —

Party Ais not 2 Muln
ranch Pary

Pamy Bis por 2 Muly

We will seme amounts fo  your
1852-40028-3 wimn Comenca Bank

D your acocoum

We will seme amounts
Bank

1852-40088.3 with Comenca

W



.

Notional

/ Nonthly Outstanding /

/ From and{2 Notional
i Including | To Amortzation Amount
\\,m
- 02/01/08 03/063/08 10,850,000 00

03/03/08 04/01/08 37,627.48 10,812,372 51
04/01/08 05/01/08 37,812,429 10,774560.03
05/01/08 06/02/08 37,998 40 10,736,561 63
06/02/08 07/01/08 38,18522  10,693,375.40
07/01/08 08/01/08 38,37297  10,660.003.44
08/01/08 09/02/08 38,561.64  10,621.441.80
05/02/08 10/01/08 38.751.23  10,582.690.57
10/01/08 11/03/03 38,94176  10,543.748 84
11/03/08 12/01/08 38.13322 10,504,615 59
12/01/08 01/02/09 39.32563 10,465 280 97
01/02/08 02/02/08 3857898 10,425,770 99
02/02/05 03/02/08 38.71328 10,386,057 71
03/02/02 04/01/09 38,908.54  10.3£8,140 18
04/01/09 05/01/09 40,104 75 10 308.044 42
05/G1/09 05/01/09 40 301.93 10,265 742.49
06/01/0g 07/01/09 40.500 09 10,225 242 40
07/01/09 08/03/09 40,698.21  10,184,5¢3.19
08/03/0g 05701/09 “0.889.32  10,143,643.88
03/01/09 10/01/08 41100 40 10,702,543 48
10/G1/09 11/02/08 41.302.48 10,081,241 00
11/02/08 12/01/08 41,505.55  10,019.735,44
12/01/08 01/04/10 41,708.62  39,978.025.82
01/04/10 02/01/10 41,914.69  9,0936.111.13
02/01/1p 03/01/10 4212077 9,893 550.36
03/01/10 D4/01/10 42,327.87  0,851.662.40
04/01/10 05/04/10 42.535.88  9,808.126.51
05/04/10 06/01/10 42,745.11  8.768,381.40
06/01/10 07/01710 42,955.28 9,723 426.12
07/01/10 08/02/10 43,166.47  ©,880,259,65
08/02/10 03/01/10 43,378.71  9.836,880.94
05/01/10 10701110 43,591.88 5,583 28805
e e 100110440440, —43,806:82-—0,545 4gp-pa—— ———— — ——mv
11/01/10 12/01/10 44,021.70  9,505,460.94
12/01/10 01/04/11 44,238.14 9,461 202 81
01/04/14 02/01/11 44,455.64  9.41B.767.17

= Dates wij] adjust &ceording to the Modibed Foliowing Businsss Day Convention.

4
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[P = e o r
I=ESe confirm that the fOregoIng cotiecuy sets joh he terms of our agresment wih respec’ 1p

- Q - "
L€ SwWap Transacyon by signing 1n the space proviced be ov zng SENJing a copy oribe

executed Confirmation by fay (24’3-37?-8807)

Yt has been 5 pleasure WOTRINZ \ ny you on s trapsaction ano we look fonward 10 WOTkINg with

YOou again in the futire

Confirmed

COMERICA BANK OCEAN £680, L1 C

:';52 o /

s G C S s
£ /’ A S 7 -
7oy .y 71 ES T,
By By I T 7 A //”‘///
Neme GTC_E" Yovan 2Fe  Hoan z harcho *
Title :\/'Jce Presinen- TZle Wempe
Dzre Janrary 25 20pg Fere
/I

/
L

7

/

,zr'\r
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SACHCARANY

Global Capilai;"ﬁari‘ezGperauons S
Telephone: {248}371-6745 3651 Hamlin Road, 2n¢ Floor
Facsimile: {248)271-6841 _ Aubirn Hills, 13, 48325
Emaip: Fl‘.iOpera!’ons_CA L@:omen‘ca.ccm PAYMENT CONFIRMA TION

7 vary 34, 2011
To Ocean 4650, jio Janvary 37,

ATTH #4s Hanna Kareho

Phone Ng (248) 8455200

Fax No.- {248) 645-5015 -
The Tollowing rate selling sna payment calcusions have been made for dezl number SWIE58 batween Comerica Bank and
Cceean 4660, lic dzied February %, 2008 ang malunng cn February 4, 2011,

Coun‘:emarry Relerence =,

Comenca Bank Recejves:

Pericd Stan 01/8412011 Penos Eng 02/01/201 1
Rate Descnption Foed Rafe

Curent Rate. 3.400009

Oay Bass: A3

Dzy Count. 28

Notona Ampduni 2476.767.47

LCurency UsD

Payment Amoung 24,802 42

Comerics Bank Pays

Penod Sta D1/0¢/2614 Penoo Spg, 02/01/2014

Rate Descapion:
TELERATE 1 MO LIBOR

Curent Rate. 0250530
Day Basis A

Day Count. 28

Nelional Amount 5,415,787.17
Currengy: usp
Paymsnl Amouni 1,908.89

On February 1, 2011 Ocearn 46850, Jic shayy pay Comerica Bank 22,983.23 at

FLDDA 1811-054.335

T &0y of the ahove information is jn COiress, piease coniagy us.

o

U
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COMERICA BANK,
a Texas banking association,

Plaintiff,
vs.
OCEAN 4660, LLC 2 Florida hmited
habilty company, OCEANSIDE
IAUDERDALE, INC.. 2 Flomda
corporation, KENNETL A FRANE
ndividually, ANGEILA DIPILATO,
individually, TOWN OF
LAUDERDALE—BY—THE-SEA, a

politacal subdivision of the State of

Flomda, WASTE MANAGEMENT
INC OF FLORIDA d/b/s SOUTHERN
SANITATION SERVICE, a Florida
corporation, AFFINITY
MECHANICAT INC., a Florida
COIporation, and BROWARD
COUNTY, a political subdivision of
the State of Florida,

Defendants,

—_— /
- .

i -
"f//(':’/ A :’//'!;/”/3
e e &

/7 //2 00 Yo ey
IN THE CIRCUIT COURT OF THE

17TH JUDICIAL CIRCUIT IN AND
FOR BROWARD COUNTY, FLORIDA

CASE NO. #

CIVIL ACTION SUMMONS
=2 V2 AUIION SUMMONS

THE STATE OF 7 LORIDA-
To All and Singular the Sheriffs of the Stat

YOU ARE
Complaint for Foreclosure and Damages,
Receiver or,

HEREBY COMMANDED

Alternativeiy, Motion for an O
LAUDERDALE, INC.,, a Florida corporation, b

e

Lis

¥y serving its Registered Agent:

0 serve this Summons and s copy of i’;he
Pendens, and Mornion for Appomtment of a
rder Sequestering Rents on OCEANSIDE

KENNETH FRANK
2310 E. ATLANTIC BOULEVARD, SUITE 206
POMPANO BEACH, FL 33062

A lawsuit has
the Complaint for Foreclosure and Dama
whose address is Holland & Knight LLP,

1 7 e oy e S e e o oo
been filed against you. You are required to serve writterr defemsesto S
Hole; Esqu o '£"

ges on Plaintiffs attorney, Brian :‘}
515 East Las QOlas Boulevard, Sm"e 1200
!

1

'
N
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-
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i
'

¢
i
1

! NGV 16 201 '

|

¥



1A 7 ko - - : . . S - :
Lauderdale, Florids 33301, withia 20 davs after service of this Summeons, exclusive of the
Jmxr AT W - " N . . g 1t el
@8y of service and to file the oripina he defenses, with the Clerk of this Court either
before service on Plaintiffs attorneys or immediately thereafter. If vou fail to do so0, 2

3 . . . - N s
default will he entered against vou for the relief demanded 1n the Complaint.

Americans With Disabilities Act (ADA) Notice

IF ¥OU AREpg A  PERSON WITH A DISABILITY WHO NEEDS ANY
ACCOMMODATION IN ORDER TO PARTICIPATE IN THIS PROCEEDING, YOU
ARE ENTITLED, AT NO COST 70O YOU, TO THE PROVISION OF CERTAIN
ASSISTANCE. PLEASE CONTACT BETTY LETTS, 201 S.E. 6TH STREET,
ROOM 136. FORT LAUDERDALE, FL 33301, OR TELEPHONE (954) 831-6364
WITHIN 2 WORKING DAYS OF YOUR RECEIPT OF THIS DOCUMENT. IF
YOU ARE HEARING IEIPAIRED, CAIL (TDD) 1-800-955-8771; IF YOU ARE
VOICE IMPATRED, CALT, 1-800-955-8770.

WITNESS my hand and the seal of said Court on 2011.

HOWARD C. FORMAN
as Clerk & Comptroller of said Court

By: j ANGELAREED-SHEFFEI D

Deputy Qlerk

(Court Sezl)
=10733619 vi A TRU }
’E"f‘ejg ! 7 Zg f? Circuit Court Seg

[Ne)



IN THE CIRCUIT COURT OF THF 17TH
CIRCUIT IN AND FOR

JUDICIAL
BROWARD COUNTY, FLORIDA
COMERICA BANK, CASENO.
2 Texas bankin g assocization.
Plaimtify, ti-2g4z7

VS,
OCEAN 4660, L1C 4 Florida limited
Labihry company, OCEANSIDE
LAUDERDALE, INC., a2 Flogda - &
coporation,  KENNETH A FRANK, £Y
individually,  ANGELA DIPILATO, { ?}@ ¥
mdividually, TOWN OF LAUDERDALE- 1
BY—THE—SEA; a political subdivision of the
State of Florida, WASTE MANAGEMENT
INC OF FLORIDA d’b/a SOUTHERN
SANITATION SERVICE, a Florida
Corporation, AFFINITY MECHANICAL
INC, a Flonda corporetion,  and A HIE OO
BROWARD  county, political f "“‘M
subdivision of the State of Florida, L |

{1 NOY 17 o0 |

g }

SOV RRE C FRLN
CLERY OF TRCUT LOusT

Defendants

1
e/ | BROWLRS TAUMTY £,

TO:

to foreciose a morigage on the following property in Broward County, F 1oz’i<31a:

NOTICE OF LIS PENDENS

OCEAN 4660, LLC, OCEANSIDE LAUDERDALE, INC., KENNETH A. FRANK
ANGELA DIPILATO, TOWN OF LAUDERDALE-BY-THE—SE@, WF}STE
MANAGEMENT INC. OF FLORIDA d/b/= SOUTHERN SANITATION SERVICE,
AFFINITY MECHANICAL, INC., BROWARD COUNTY, AND OTHERS TO WHOM

ITMAY CONCERN':
You are notified of the institution of this action by Comerica Bank, against you seeking

=
:

Land situated ip the County of Broward, State of Florida, described as follows:

PARCEL A

Lots 11,12, 13, 14, 15,16, 17, 18, and 19, in Block 10, and Lots 14, 15, 16 and 17, in Block 9 of

LAUDERDALE BY THE SEA, according to the Plat thereof, recorded in Plat Book 6, Page i :de
the Public Records of Broward County, Florida; ALSO, all of that parcel of land, if any, bounde



Comeries Benk v. Ocean 2660, LLC, er al Norice of Lis Pender s

of said Lors 14,15, 16 and 17, of s2id Block 9, bounded on the
orth by the north line of Lot 17 of seid Block 9.
ock 9, exiended easterly to the

oD the West by the easterly Jine
East by the Atlantic Ocean, bounded on the N
bounded on the South by the south Iine of Lot 14 of said Bl
Atlantic Ocean, szig land fronting on the Allantic Ocean,

Land situated in the County of Broward, State of Flonda, described as follows

PARCEL B

Lots 20 and 21, in Block 10 of LAUDERDALE RY
thereof, recorded in Plat Book 6. Page 2, of the Public R

THE SEA, ACCORDING TO THE Plat
ecords of Browerd County, Florida.

Lots 9; 10, 22, 23‘: and 24, in Block 10, of LAUDERDALE BY THE SEA, according to the Plat
thereof, recordeg ip Plat Book ¢, Page 2 of the Public Records of Broward County, Florida.

318-01-06100 and 193 18-01-07000 (Parcel A)

19381-01-07300 (Parcel B}
19318-01-06800 and 19318-01-06820 (Parcel 8}

Tax Identification No.s 19

Commonly known as 4660 N. Ocean Drive, Lauderdale by the Sea, Florida.

Dated: November [T 2011 HOLLAND & KNIGHT LLP
Attorneys for Comerica Bank

515 East Las Olas Boulevard,12th Floor
Fort Lauderdale, F1, 33302-4070

Tel:  (954) 5251000

Fax:  (954) 463-2030

By: -\M A AN
Brian K. Hole
Florida Bar No. 019968
Nicole C. Velasco

Florida Bar No. 0028585
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IN THE CIRCUIT COURT QF TE«;E
1rTH JUDICIAL CIRCUIT IN AND
FOR BROWARD COUNTY, FLORIDA

COMERICA BANK, CASE NO.
a Texas bankmg assoclation,
Plaintiff,
vs. £ .
Py = 2 & 4 £ 7

OCEAN 4660, LLC a Florida lLimited
Lability company, OCEANSIDE
IAUDERDALE, INC. a Florids
Corporation, KENNETH A FRANEK,
individually, ANGELA DIPILATO,
individually, TOWN OF

LAUDERDALE-BY-THE-SEA, a
pohtical subdivision of the State of \
MANAGEMENT I A TRUE copo—

Florida, WASTE j
INC. OF FLORIDA d/b/a SOUTHERN C T ]
SANITATION SERVICE, a Florda L '
corporation, AFFINITY
MECHANICAL IN C., a Flornda
corporation, and BROWARD

COUNTY, a political subdivision of
the State of Florda,

Defendants
/
_—

COMPLAINT FOR FORECLOSURE

. . _: et “ ica’), sues
Plaintiff Comerics Bank, a Texas banking association (“Comerica’), s

Defendants Ocean 4660, LLC (“Ocean- 46607), Oceanside Lauderdale, Inc.

(“Oceanside Lauderdale™), Kenneth A. Frank ("Frank”), Angela Dipilato (“Dipilato”)

“Town”), Waste Management Inc. of Florida

~Town of Louderdale-By-The-Sea (the

d/b/a Southern Sanitation (“WMIF”), Affinity Mechanical Inc. (“Affinity”), and

Broward County (the “County™), and states:



GENERAYL AND JURI SDICTIONAL ATLEGATIONS

' 30
1. This is an action to foreclose on real and personal property located in
Broward County, Florida.

2. Comerica is a Texas banking association.

Wk}

Ocean 4660 15 a Florida hmited liability company doing business in
Broward County, Florida,

4. Oceanside Lauderdale 1s a Florida corporation with its principal place
of business in Browsard County, Florida.
5 Upon information and belief, Frank is an adult resident of Broward
County, Florida and is othervwise SUL Juris.

6. Upon information and belief, Dipilato 18 an adult resident of Broward
County, Florida and 1s otherwise su; JurLs.

7. The Town is a political subdivision of the State of Florida located in

Broward County, Florida.

8. WMIF is a Florida corporation doing business in Broward County,
Florida.
9. Affinity is a Florida corporation with its principal place of business 1n

Broward County, Florida.
10.  The County is a political subdivision of the State of Florida.

11.  Comerica has complied with all conditions precedent to the institution

of this action, they have occurred, or they have been waived by all of the

Defendants.



12, Comerica has retained the law firm of Holland & Knight LLP 1o

- . . . . s , . " r
tepresent it in this matter ana 1s obligated to pav irs counsel 3 reasonable fee,
N - . P, ; ~ k] Fdnd 3
which ig secured under and pursuant to the lien of the Loan Documents (as defined

hereinafter). -

COMMON BACKGR OUND FACTUAL ATLEGATIONS
13. On January 3, 2008, Comerica agreed to loan Ocean 4660 a principal
sum of Ten Million Eight Hundred Fifty Thousand and No/Dollars ($10,850,000.00)
(the “First Loan”).  As evidence of the First Loan, Ocean 4660 executed and
delivered to Comerica an Installment Note (“First Note”). A true and correct copy of
the First Note is attached hereto and incorporated as Exhibit “A "

14. On January 3, 2008, Comerica also agreed to loan Ocean 4660 2
principal sum of One Million and No/Dollars (31,000,000.00) (the “Second Loan”)
(collectively with the First Loan, the “Loans”). As evidence of the Second Loan,
Ocean 4660 executed and delivered 1o Comerica a Draw-To Note (“Second Note”)
(co]lectively with the First Note. the “Notes™. A true and correct copy of the Second
Note is attached hereto and incorporated as Exhibit “B.”

15, On January 25, 2008, Ocean 4660 and Comerica entered into an ISDA
Master Agreement, as confirmed by a written Confirmation Letter dated January
25, 2008 (collectively, the “Swap Agreement”), whereby each party agreed to enter

nto a series of transactions resulting in certain payments between the parties, as

set forth in more detail in the Schedule contained therein. A true and correct copy

of the Swap Agreement 1s attached hereto as Composite Exhibit “C.”



1€, On Januvary 3, 2008, to secure rep ayment of the Notes. Ocean 4660

executed and delivered 1o Comerica a Cor ntinuing Collateral Mortgage {‘Mortgage™).

Page 797 of the Public Records of Broward County, Flonda. 4 true and correct copy

of the Mortgage is attached hereto and incorporated as Exhibit “D.”

17.  The Mortgage grants Comerica a lien on real property located in

Broward County, Florida (hereinafter the “Subject Real Property”), as more fully

described below and in Exhibit A of the Mortgage. SeeEx. D at 1.

18, The Mortgage also grants Comerica a security interest in all personal

Property, as more tully described below, located in or used or procured for use in

connection with the Subject Real Property, at the time the Mortgage was executed

or thereafter. See Ex. D at 1-2.

19 Pursuant to the Mortgage, Ocean 4660 absolutely and unconditionally

LN

mortgaged, warranted, and assigned to Comerica all of Ocean 46607 night, title and

1nierest existing at the time the Mortgage was executed and thereaiter arising in

and to the rents, 1ssues, profits, Tevenues, accounts and general mrangibles arising
from the Subject Real Property or relating to any business conducred by Ocean 4860

thereon under bresent or future leases, Heenses or otherwise. Ex. D at 1.

20.  On Januar 3, 2008, Ocean 4660 executed and delivered to Comerica a

Security Agreement (the “Security Agreement”), whereby Ocesn 4660 pledged,

assigned and granted to Comerica g continuing security interest and lien in certain




—_—— e —_—

personal property, as more fully described therein. A true and correct copy of the
Secunty Agreement ic attached hereto and incor vorated as Exhibit “BE.»

21, To further perfect the respective securnity interests granted by the
Mortgage ang by the Security Agreement in the personal property described in esch
document and ip the UCC-1 (zs hereinafter defined) (collectively, the “Subject
Personal Properr’:y”), Ocean 4660 delivered to Comerica & Uniform Commercial Code
Financing Statement (the “UCC-17).

22, The UCC-] was filed with the Florida Secretary of State under File
Number 20080735983X on January 4, 2008. A true and complete copy of the UCC-1
1S attached hereto and ncorporated as Exhibit “F.”

23.  Comerica ig the owner and holder of the original Nortes, Morzgage,
Swap Agreement, Security Agreement, UCC-1, and all other documents evidencing

and/or securing the ILoans (hereinafier collectively referred to as the “Loan
Documents”).

24. On June 9, 2010, Ocean 4660 and Comerics entered into g F! orbearance
Agreement, gs amended on September S, 2010 and again on May 5, 2011
(collectively, the “Forbearance Agreement”). A true and correct copy of the
Forbearance Agreement ig attached hereto and Incorporated as Composite
Exhibit “G.»

25. The Loans are in default for, among other things:
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L 4
adwe 10 pay Comerica the sum of $789299 44

teetny

01

by

a)
reimbursement of the protective advence Comerica made for 2009 and 2010
rteal property taxes, which payment wae dve by July 31, 2011
- b) farlure to provide Comerica by May 31, 2011 evidence that the
conditions of Section 19 of the Forbearance Agreement (regsiding discharge

of certain hens) had been mert,

c) faslure to dehver to Comerica by May 31 2011 an execoted Non-
Disturbance and Attornment Agreement and Landlord’s Consent as reguured
by Section 19 of the Forbearance Agieement,

d) failure to pledge 1o Comerica a first priotats security interest in
the Bank of America Accounts (as defined 1n the F orbearance Agreement) by

May 16 2011

e) faalure to delrier w0 Comerica by May 16, 2011 a fully executed
bPersonal financig] Statement for guarantor Remo Polsell: as required by
Section 30 of the Forbearance Agreement

) fadure 1o cause al] hiens, notices of pendency, notices of hs
pendens and any other documents recorded in the real property records
against the Subject Real Property by Oceanside Launderdale F raf“ﬁi, Dipiato,
Or any other party related to them to be discharged by July 31, 2011 as

required by Section 13 of the Forbearance Agreement; and

—_—

g) faalure to pay the amounts owed under the Swap Agreement

when it matured og February 1, 2011.



26.  Pursuant to z delinquency notice dated October 25, 2011, Comerica

notified Ocean 4660 that the Lozns were in default. Comerica further notified

Ocean 4660 that Commencement of foreclosure and legal proceedings was imminent.

A true and complste copy of the delinquency notice 15 attached hereto and-

incorporated as Exhibit “H”

27. Ocean 4680 failed to cure the defaults.

28. Additionally, Ocean 4660 has failed to maintain real property

insurance coverage for the Subject Real Property.

s the entire outstanding balances of the Notes

29, Comerica hereby declare

immediately due and payable, together with title search expenses for ascertaining

. i i . ro_
necessary parties to this action, advances for taxes, msurance, protection of the

- . L - i . o’ £
Subject Real and Personal Property, the costs of this action and attorneys’ fees.

30.  Ag of November 7, 2011, after giving Ocean 4660 credit for all sums

which have been paid, a principal sum of $10,651,445.32 (exclusive of accrued and

unpaid interest and fees, attorneys fees, and costs) remains due pursuant to the

First Note: a principal sum of $933,449.13 (exclusive of accrued and unpaid interest

and fees, atrorneys’ fees, and costs) remains due pursuant to the Second Note ;and a

sum of $101,844.60 remains due pursuant to the Swap Agreement.

31. 1In addition, Comerica has incurred investigatory, title search and UCC

search expenses to ascertain the necessary parties to this action, which expenses

are secured by the lien of the Loan Documents.




32.  Comerica has already advanced funds to pay the 2008, 2008 and 2010

real estate taxes, and may be required to advance funds during the pendency of this

action to preserve ang protect its collateral. All such advances are secured by the

lien of the Loan Documents. —

33.  The Subject Real and Personal Property encumbered by the Mortgage

18 currently ovwned by and in the possession of Ocean 4660. The current legal

description of the Subject Real Property is:

Land situated 1n the County of Broward State of Florida, described as follows:

PARCEL 4
Lots 11, 12,13, 14, 15 16, 17, 18, and 19, 1n Block 10, and Lots 14, 15, 16 and 17, in
according to the Plat thereof, recorded in

Block 9 of LAUDERDALE BY THE SEA, .
Plat Book 6. Page 2 of the Public Records of Broward County, F lorida; ALSO, all of

that parcel of land, if any, bounded on the West by the easterly line of said Lots 14,
15, 16 and 17, of s2id Block 9, bounded on the East by the Atlantic Ocean, bounded
on the North by the north line of Lot 17 of said Rlock 9, bounded on the South by the
south hine of Lot 14 of said Biock 9, extended easterly 1o the Atlantic Ocean, said

land fronting on the Atlantic Ocean.

Land situated in the County of Broward, State of Florida. described as follows-

PARCEL B

lock 10 of LAUDERDALE BY THE SEA, ACCORDING TO THE

Lots 20 2nd 21, 1n B
ed in Plat Book 6, Page 2, of the Public Records of Broward

Plat thereof, record
County, Florida,

PARCEL C

» in Block 10, of LAUDERDALE BY THE SEA, according to

Lots 9, 10, 22, 23 and 24
the Public Records of Broward

the Plat thereof recorded in Plat Book 8, Page 2 of
County, Florida. -

wtification No.s  19318.01 206100 and_19318-01-07000_(Parcel A)
19381-01-07300 (Parcel B)
19318-01-06800 and 19318-01-06820 (Parcel O)

Tax Ide

Commonly known as 4660 N. Ocean Drive, Lauderdale by the Sea, Florida



The current legal description of the Subject Personal Property is:

Together with (a) all related casements, hereditaments, appurtenances,
rights, hcenses and privileges: (b) all buildings and improvements situated
under, upon or over any of the above described land, (c) all the rents issues,
profits, revenues, accounts and general intangibles arising from the above
desecribed land, or relating to any business conducied by the Mprtgagor on 11,
under present or future leases, licenses or otherwise; (d) all machinery,
€quipment, goods, Oxtures, and articles of personal property of every kind
and nature (other than Household Goods, as defined by 12 CFR 227.12, as
amended from time to time, and other than consumer goods, as defined in the
Uniform Commercial Code, unless such goods were purchased with the
proceeds of any loan specifically referenced as being secured by the
Mortgage), novw or later located upon the above described land and useable in
eonnechion with any present or future coperation on the land includin
without limait, all lighting, heating, cooling, ventilating, air-conditiomn
incineratingl reirigerating, plumbing, spﬁr:liling; commumecation and
elecirical systems, and all general 1ntangbles, mcluding without hmit
software, acquired or used in connection therewith {e) all "as-exiracted
collateral”, angd (D all awards or payments, and 1nterest on them, made with
respect to the premises as 4 result of (1) any eminent domain proceeding, (11)
any street grade elteranon, (i) any loss of or damage to any building or
other lmprovement, ( 1v) any other injury to or decrease in the value of the
premises, (v) any refund due on account of the payment of real estate taxes,
assessments or other charges levied against the premises or (vi) any refund of
utility deposits or right to any tenant deposit

£.
g7

34, Ocean 4660 now owns, holds, and may claim some interest in the

Property that is the subject of this foreclosure action by virtue of the deed dared

January 3, 2008 and recorded on January 7, 2008 1n Offcial Records Book 44971 at

Page 759; the deed dated January 3, 2008 and recorded on January 7, 2008 in

Official Records Book 44971 g1 Page 757; and Assignment of Leasehold Interest

dated January 3, 2008 and recorded on January7, 2008 in Official Records Book

44971 at Page 761 of the Public Records of Broward County, or may otherwise claim

35.  Oceanside Lauderdale now owns, holds, and may claim some interest

in the Property that is the subject of this foreclosure action as a party in possession
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of the Subject Rezl Property, and by virtue of the Lis Pendens recorded on Octoher

28, 2011 in Official Records Book 48272 at Page 1346; the Notice of Pendency

recorded on January 11, 2010 in Official Records Book 46790 at Page 604 the

Notice of Pendency recordeq on May 25, 2010 in Official Recorde Book 47106 at

Page 1585 the Notice of Mechanics Lien recorded November 4, 2010 in Official
Records Book 47501 at Page 1818: the Notice of Mechames Lien recorded Januvary
21, 2011 in Official Records Book 47664, Page 42; and the Notice of Claim of Lien
recorded August 16, 2011 in Official Records Book 48116 at Page 1756 of the Publc
Or may otherwise claim an interest in the Property.

Records of Broward County.

36.  Frank now owns, holds and may claim some interest in the Property

that is the subject of this foreclosure action by virtue of the Lis Pendens recorded on

October 28, 2011 in Officia] Records Book 48279 st Page 1346; the Notice of

Pendency recorded on J anuary 11, 2010 in Official Records Book 46720 at Page 604;

the Notice of Pendency recordeg on May 25, 2010 in Official Records Book 47106 at

Page 1585; the Notice of Mechanics Lien recorded on November 4, 201

Records Book 47501 az Page 1818; and the Notice of Mechanics Lien recorded

January 21, 2017 in Official Records Book 47664 at Page 42 of the Public Records of

Broward County, or may otherwise claim an interest in the Property.

37.  Dipilato now owns, holds and may claim some interest in the Property

ure action as a party in possession of the Subject

that is the subject of this foreclos:
—_— T e Ao

Real Property, and by wvirtue of the Lis Pendens recorded on October 28, 2011 in

Official Records Book 48272 at Page 1346; the Notice of Pendency recorded on May

10
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U6 at Page 1585; the Notice of Mechanics Lien

Jomnd

25, 2010 in Official Records Book 47

ks N rre - - ATR0T 1818 ¢
recorded on November 4, 2010 in Official Records Book 47501 at Page 1818; the

. < . . A - =0 f
Notice of Pendency recorded on January 18, 2011 in Offcial Records Book 47653 a1

. - F ATCRD o o
Page 1590 and re-recorded January 21, 2011 in Official Records Book 47563 at Page

. ., SN
1853, and the Nortice of Mechanics Tien recorded on January 21. 2011 in Officiel

~ v ] 7 » ;
Records Book 47664 at Page 42 of the Public Records of Broward County, or mag

otherwise claim an mterest in the Property.

- - €L . £ p
38.  The Town 0ow owns, Lolds and may claim some mterest in the

Property that 1s the subject of this foreclosure action by virtue of the Claim of Liens

dated November 10, 2010 and recorded on November 15, 2010 in Official Records

Book 47521 a3 Page 1395 of the Public Records of Broward County, or may

otherwise claim an interest in the Property.

39, WMIF now owns, holds and may claim some interest in the Properry

that is the subject of this foreclosure action by virtue of the Default Final Judgment

dated December 8, 2010 and recorded on December 29, 2010 ir

Book 47618 at Page 75, ang re-recorded on June

47977 at Page 208 of the Public Records of Broward County, or may otherwise claim

an interest in the Property.
40. Affinity now owns, holdes gngd may claim some interest in the Property

that is the subject of this foreclosure action by virtue of the Claim of Lien dated

i3, 2011 ang recorded on January 18, 2011 in Official Records Book 476

January

55

11
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. at PageiB44 of the Public Records of Broward County.

interest in the Property.

41. The County may claim an interest in the Property that is the subject of

e - > . . ~
this foreclosure actica by virtue of the-Broward County Tourist Development Tax —

Warrant Lien recorded on April 14, 2009 in Official Records Book 46134 ar Page

1028 of the Pubkc Records of Broward County, or may otherwise claim an interest
1n the Property.

42, The interests of the defendants in the Subject Real and Personal
Property are jumor and inferior to the interests of Comerica therein.

COUNTI

ACTION TO FORECLOSE MORTGAGE ON
REAL PROPERTY SECURING NOTES

o . A -, . 3 £ ,
43, This is g suit to foreclose the Mortgage, which encumbers the Subject

Real Property. Comerica adopts and realleges the averments of paragraphs 1

through 42 above ang incorporates those paragraphs as its paragraph 43.

WHEREFORE, Comerica respectiully requests that:

e jurisdiction of the subject marter of this action

(1) The Court will assum

and of the named parties.

() The Court will ascertain the amount of money due Comerica for

principal and interest on the Notes and the Swap Agreement and for late charges,

13 - fforeclosure T Inchodimg—atiorneys’

fees, that Comerica is entitled to recover in this action, plus interest thereon. \



Iga s ; i )
(3} The Court cecree that Comerica has a hen on the Subject Real

Property described in the Mortgage for the sum of money found to be due Comerica.

4 Ea . {

(4 If the sums due Comerica undey the Notes, the Swap Agreement and
A e - < - ; g -+ { j 1
Mortgage are not paid Immediately, the Court ghall foreclose the Mortgage in

accordance with the rules ang established practice of the Court. and the Clerk of the

Court shal sell all of the above-mentioned Subject Real Property securing the

. n - - s : i
indebtedness tg satisfy the mortgage lien of Comerica in accordance with the

Provisions of section 45.031, Florida Statutes.
(5)  The Court decree that the mortgage lien interests of Comerica are
title and interest of any defendant, or

superior and baramount to g1] liens, rights,
any party claiming by, through, under or against any defendant, and that such
liens, rights, title of interest of any defendant named herein or hereafter made 2
deferndant or any party claiming by. through, under or against any defendant he
forever barred and foreclosed.

() The Court retain jurisdiction of this action to make any

- i B
orders and judgments g5 may be necessary and proper.

. @) The Court grant such other angd further relief as Comerica may be

entitled 1o receive.

"

- \“X\—\\ —_——
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COUNT I

ACTION TO FORECLOSE MORTGAGE
ON PERSONAL PROPERTY SECURED BY THE NOTES

44 This 15 a svit 10 foreclose the Mortgage, which encumbers the Subject

Personal Pioperry Comerica adopts and realleges the aveiments of paragraphe 1

thiough 42 above and 1mcorporates those paragraphs as 1ts paragraph 4

WHEREFORE, Comerica requests that

his action

ot

(1) The Court will assvme jurisdacuion of the subjec! ma
and of the named parties

(2)  The Court will ascertain the amount of money due Comerica for
principel and interest on the Noges and the Swap Agreement and for late charges
abstracting, taxes, expenses and all expenses of foreclosure including attorneys’

fees, that Comerica 15 entitled to recover in this action plus interest thereon
(8)  The Court decree that Comerica has a lien on the Subject P ef‘S:onal
Property for the sum of money found to be due Comenca that 1s supenor to the

mterest of any defendant

(49)  If the sums due Comerica under the Notes, the Swap Agreement and
Mortgage are not paid 1mmediately, the Court shall foreclose the Morigage 1m
accordance with the rules and established practice of the Court and the Clerk of the

Court shall sell all of the above-mentioned Subject Personal Property securing the

nenof-Comerica
(5) The Court decree that the morigage hen interests of Comerics are

Superior and paramount to ] Lens, rights, title and interest of any defendant. or

14



any party claiming by, through, under Or against any defendant, and thaz such

lie; ohta 4 .2 — 1 f
Hens,; nights, title oy interest of any defendant named herein or hereafter made &

3 , s 1 1 { e
defendant gy any party claiming by, through, under or against any defendant he

~
—

.
torever barred ang ioreclosed.

6)  The Court retain jurisdiction of this action to make any and a1l further

[

I - .
oraers and judgments ag may be necessary and proper.

(7} The Court grant such other and further relief as Comerica may be

entitled to receive.

Dated: November 11 2017 HOLLAND & KNIGHT LLP
Attorneys for Comerica Bank
515 East Las Olas Boulevard, 12th Floor
Fort Lauderdale, F1 33302-4070
Tel:  (954) 525-1000
Fax: (954) 463-2030

~C Lo
NATASOE DA ¥
Brian K. Hole
Florida Bar No. 0018958
Nicole C. Velasco
Florida Bar No. 0028585
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